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CUSTOMER INFORMATION:

1a.  TABLE OF AWARDED SPECIAL ITEM NUMBERS (SINs)

SIN 

DESCRIPTION

33411  
Purchase of New Equipment – Subject to Cooperative Purchasing

811212 
Equipment Maintenance – Subject to Cooperative Purchasing

511210
Software Licenses – Subject to Cooperative Purchasing

54151
Software Maintenance as a Service – Subject to Cooperative Purchasing

611420
Training Courses – Subject to Cooperative Purchasing

70 500

Order Level Materials – Subject to Cooperative Purchasing
1b.
LOWEST PRICED MODEL NUMBER AND PRICE FOR EACH SIN:

33411:

RD-CAR


$34.19
811212:
R-RC201


$218.27
511210:
SP-V-ENT-P


$3.51
54151:

UEB-PPR-DESK-GS-5
$66.62


611420:
PSO-ACE-SS


$1,914.36
1c.        HOURLY RATES:  Not Applicable 

2.
MAXIMUM ORDER*:  [Insert Maximum order per SIN offered]

SIN




MAXIMUM ORDER
33411, 811212, 54151, 

511210, 511210


$500,000/per Order
611420



$250,000/per Order

OLM




$100,000
NOTE TO ORDERING ACTIVITIES: *If the best value selection places your order over the Maximum Order identified in this catalog/pricelist, you have an opportunity to obtain a better schedule contract price.  Before placing your order, contact the aforementioned contactor for a better price.  The contractor may (1) offer a new price for this requirement (2) offer the lowest price available under this contract or (3) decline the order.  A delivery order that exceeds the maximum order may be placed under the schedule contract in accordance with FAR 8.404.

3.
MINIMUM ORDER: $100 

4.
GEOGRAPHIC COVERAGE: Domestic and Overseas

5.
POINTS OF PRODUCTION:   See OEM Pricelist
6.
DISCOUNT FROM LIST PRICES:  GSA Net Prices are shown on the GSA Pricelist
7.
QUANTITY DISCOUNT:  None
8.
PROMPT PAYMENT TERMS:  Net 30 Days
9.a
Government Purchase Cards must be accepted at or below the micro-purchase threshold.

9.b
Government Purchase Cards are accepted above the micro-purchase threshold.  Contact contractor for limit.

10.
FOREIGN ITEMS:  See OEM Pricelist
11a.
TIME OF DELIVERY:  All SINs:  30 Days or as Negotiated
11b.
EXPEDITED DELIVERY: As Negotiated
11c.
OVERNIGHT AND 2-DAY DELIVERY:  As Negotiated
11d.
URGENT REQUIRMENTS:   Agencies can contact the Contractor’s representative to affect a faster delivery. Customers are encouraged to contact the contractor for the purpose of requesting accelerated delivery.  

12.
FOB POINT:  Destination

13a.
ORDERING ADDRESS:  Same as contractor address
13b.
ORDERING PROCEDURES:  Ordering activities shall use the ordering procedures described in Federal Acquisition Regulation 8.405-3 when placing an order or establishing a BPA for supplies or services.  The ordering procedures, information on Blanket Purchase Agreements (BPA’s) and a sample BPA can be found at the GSA/FSS Schedule Homepage (fss.gsa.gov/schedules).

14.
PAYMENT ADDRESS:  Same as contractor address
15. WARRANTY PROVISION:  Standard Commercial OEM Warranty.  Customer should contact contractor for a copy of the warranty  
16.
EXPORT PACKING CHARGES:  Not Applicable
17.
TERMS AND CONDITIONS OF GOVERNMENT PURCHASE CARD ACCEPTANCE: Lifeboat accepts Government purchase cards at/or above the micro-purchase threshold.
18.
TERMS AND CONDITIONS OF RENTAL, MAINTENANCE, AND REPAIR : 

See Terms and Conditions section of this Pricelist.
19.
TERMS AND CONDITIONS OF INSTALLATION : Not Applicable
20.
TERMS AND CONDITIONS OF REPAIR PARTS INDICATING DATE OF PARTS PRICE LISTS AND ANY DISCOUNTS FROM LIST PRICES : Not Applicable
20a.
TERMS AND CONDITIONS FOR ANY OTHER SERVICES Not Applicable
21.
LIST OF SERVICE AND DISTRIBUTION POINTS Not Applicable
22. LIST OF PARTICIPATING DEALERS : See Attached 

23.
PREVENTIVE MAINTENANCE :  Not Applicable
24a.
SPECIAL ATTRIBUTES SUCH AS ENVIRONMENTAL ATTRIBUTES (e.g. recycled content, energy efficiency, and/or reduced pollutants):  Not Applicable
24b.
Section 508 Compliance for Electronic and Information Technology (EIT):  For Information see https://www.lifeboatdistribution.com/site/content/Lifeboat-Public-Sector-Home.
25.
DUNS NUMBER:    004-798-299
26.
NOTIFICATION REGARDING REGISTRATION IN SYSTEM FOR AWARD MANAGEMENT (SAM) 
DATABASE:  Contractor has an Active Registration in the SAM database.

TERMS AND CONDITIONS APPLICABLE T0 PURCHASE OF GENERAL PURPOSE COMMERCIAL INFORMATION TECHNOLOGY NEW EQUIPMENT 
(SPECIAL ITEM NUMBER 33411)

1.
MATERIAL AND WORKMANSHIP

All equipment furnished hereunder must satisfactorily perform the function for which it is intended.

2.
ORDER 

Written orders, EDI orders (GSA Advantage!), credit card orders, and orders placed under blanket purchase agreements (BPA) agreements shall be the basis for purchase in accordance with the provisions of this contract.  If time of delivery extends beyond the expiration date of the contract, the Contractor will be obligated to meet the delivery and installation date specified in the original order.  For credit card orders and BPAs, telephone orders are permissible.

3.
TRANSPORTATION OF EQUIPMENT

FOB DESTINATION.  Prices cover equipment delivery to destination, for any location within the geographic scope of this contract.

4.
INSTALLATION AND TECHNICAL SERVICES

a. INSTALLATION.  When the equipment provided under this contract is not normally self-installable, the Contractor's technical personnel shall be available to the Ordering Activity, at the Ordering Activity's location, to install the equipment and to train Ordering Activity personnel in the use and maintenance of the equipment.  The charges, if any, for such services are listed by Manufacturer in the price schedule.

b. INSTALLATION, DEINSTALLATION, REINSTALLATION.  The Davis-Bacon Act (40 U.S.C. 276a-276a-7) provides that contracts in excess of $2,000 to which the United States or the District of Columbia is a party for construction, alteration, or repair (including painting and decorating) of public buildings or public works with the United States, shall contain a clause that no laborer or mechanic employed directly upon the site of the work shall received less than the prevailing wage rates as determined by the Secretary of Labor.  The requirements of the Davis-Bacon Act do not apply if the construction work is incidental to the furnishing of supplies, equipment, or services.  For example, the requirements do not apply to simple installation or alteration of a public building or public work that is incidental to furnishing supplies or equipment under a supply contract.  However, if the construction, alteration or repair is segregable and exceeds $2,000, then the requirements of the Davis-Bacon Act applies. Ordering Activity issuing the task order against this contract will be responsible for proper administration and enforcement of the Federal labor standards covered by the Davis-Bacon Act.  The proper Davis-Bacon wage determination will be issued by the Ordering Activity at the time a request for quotations is made for applicable construction classified installation, deinstallation, and reinstallation services under SIN 33411 or SIN 132-9. 

c. OPERATING AND MAINTENANCE MANUALS.  The Contractor shall furnish the Ordering Activity with one (1) copy of all operating and maintenance manuals which are normally provided with the equipment being purchased.  For Documentation only available on-line, Contractor or its Manufacturer shall provide Ordering Activity access to such Documentation.

5.
INSPECTION/ACCEPTANCE

The Contractor shall only tender for acceptance those items that conform to the requirements of this contract.  The Ordering Activity reserves the right to inspect or test any equipment that has been tendered for acceptance.  The Ordering Activity may require repair or replacement of nonconforming equipment at no increase in contract price.  The Ordering Activity must exercise its post-acceptance rights (1) within a reasonable time after the defect was discovered or should have been discovered; and (2) before any substantial change occurs in the condition of the item, unless the change is due to the defect in the item.

6.
WARRANTY

a. Unless specified otherwise in this contract, the warranties extended to the Ordering Activity for Equipment, Documentation, and the exclusions and disclaimers applicable to such warranties, shall be as set forth on Attachment A to this schedule pricelist (Contractor Supplemental Pricelist Information and Incorporated Terms).  Such warranties, exclusions and disclaimers follow the applicable Manufacturer's standard commercial warranties, exclusions and disclaimers but are provided to the Ordering Activity by the Contractor.

b. The Contractor warrants and implies that the items delivered hereunder are merchantable and fit for use for the particular purpose described in this contract.  
c. Limitation of Liability.  Except as otherwise provided by an express or implied warranty, the Contractor will not be liable to the Ordering Activity for consequential damages resulting from any defect or deficiencies in accepted items.

d. Inspection and repair of defective Equipment under this warranty may be performed, at the option of the Contractor, at a service facility/plant authorized by the Contractor.  The Ordering Activity may not return defective Equipment to the Contractor, the Manufacturer or its authorized service provider for repair or replacement without prior consultation and instruction.

7.
PURCHASE PRICE FOR ORDERED EQUIPMENT


The purchase price that the Ordering Activity will be charged will be the ordering activity purchase price in effect at the time of order placement.

8.
RESPONSIBILITIES OF THE CONTRACTOR


The Contractor shall comply with all laws, ordinances, and regulations (Federal, State, City or otherwise) covering work of this character, and shall include all costs, if any, of such compliance in the prices quoted in this offer.  

9.
TRADE-IN OF INFORMATION TECHNOLOGY EQUIPMENT


When an Ordering Activity determines that Information Technology equipment will be replaced, the Ordering Activity shall follow the contracting policies and procedures in the Federal Acquisition Regulation (FAR), the policies and procedures regarding disposition of information technology excess personal property in the Federal Property Management Regulations (FPMR) (41 CFR 101-43.6), and the policies and procedures on exchange/sale contained in the FPMR (41 CFR part 101-46).

10.
GLOSSARY OF DEFINITIONS

a. “Documentation” shall mean Manufacturer’s then current help guides, specifications and operating manuals issued by Manufacturer and made generally available by Manufacturer for the Equipment whether on-line or in hard copy.

b. “Equipment” shall mean the computer hardware identified on the Schedule Contract Pricelist to this schedule pricelist.


TERMS AND CONDITIONS APPLICABLE TO MAINTENANCE, REPAIR SERVICE AND REPAIR PARTS/SPARE PARTS FOR GOVERNMENT OWNED GENERAL PURPOSE COMMERCIAL INFORMATION TECHNOLOGY EQUIPMENT, RADIO/TELEPHONE EQUIPMENT, (AFTER EXPIRATION OF GUARANTEE/WARRANTY PROVISIONS AND/OR WHEN REQUIRED SERVICE IS NOT COVERED BY GUARANTEE/WARRANTY PROVISIONS) AND FOR LEASED EQUIPMENT 
(SPECIAL ITEM NUMBER 811212)

1. SERVICE AREAS

a.
The types/levels of maintenance, geographic scope of availability, and applicable rates vary by Manufacturer and are generally set forth in an applicable Manufacturer’s Maintenance Services Policy.  If any additional charge is to apply because of distance from the Contractor’s service locations, the mileage rate or other distance factor shall be negotiated at the Task Order level.

b.
When repair services cannot be performed at the Ordering Activity installation site, the repair services will be performed at the Contractor's, Manufacturer’s, or authorized service provider’s plant(s).

2. MAINTENANCE ORDER

a.
Agencies may use written orders, EDI orders, credit card orders, or BPAs, for ordering maintenance under this contract.  The Contractor shall confirm orders within fifteen (15) calendar days from the date of receipt, except that confirmation of orders shall be considered automatic for renewals for maintenance (Special Item Number 811212).  Automatic acceptance of order renewals for maintenance service shall apply for machines which may have been discontinued from use for temporary periods of time not longer than 120 calendar days.  If the order is not confirmed by the Contractor as prescribed by this paragraph, the order shall be considered to be confirmed by the Contractor.

b.
The Contractor shall honor orders for Maintenance Services for the duration of the contract period or a lessor period of time, for the Equipment shown in the schedule pricelist.  Maintenance Services shall commence on a mutually agreed upon date, which will be written into the maintenance order.  Maintenance orders shall not be made effective before the expiration of any applicable maintenance and parts guarantee/warranty period associated with the purchase of Equipment.  Orders for Maintenance Service shall not extend beyond the end of the contract period.

c.
Maintenance Services may be discontinued by the Ordering Activity on thirty (30) calendar days written notice, or shorter notice when agreed to by the Contractor; such notice to become effective thirty (30) calendar days from the date on the notification.  However, the Ordering Activity may extend the original discontinuance date upon written notice to the Contractor, provided that such notice is furnished at least ten (10) calendar days prior to the original discontinuance date.

d.
Annual Funding.  When annually appropriated funds are cited on a maintenance order, the period of maintenance shall automatically expire on September 30th of the contract period, or at the end of the contract period, whichever occurs first.  Renewal of a maintenance order citing the new appropriation shall be required, if maintenance is to continue during any remainder of the contract period.

e.
Cross-year Funding Within Contract Period.  Where an Ordering Activity's specific appropriation authority provides for funds in excess of a 12 month, fiscal year period, the Ordering Activity may place an order under this schedule contract for a period up to the expiration of the contract period, notwithstanding the intervening fiscal years.

f.
Ordering Activities should notify the Contractor in writing thirty (30) calendar days prior to the expiration of Maintenance Services, if maintenance is to be terminated at that time.  Orders for continued maintenance will be required if maintenance is to be continued during the subsequent period.

3.
REPAIR SERVICE AND REPAIR PARTS/SPARE PARTS ORDERS

Repair service and repair parts/spare parts orders are not available under the scope of this schedule contract.

4.
LOSS OR DAMAGE

a. When the Contractor, through the Manufacturer, or its authorized service provider removes equipment to its establishment for repairs, the Contractor shall be responsible for any damage or loss, from the time the Equipment is removed from the Ordering Activity installation, until the equipment is returned to such installation.

b.
When Equipment is returned by Ordering Activity to the Contractor through the Manufacturer’s or its authorized service provider’s facility for repairs, the Ordering Activity shall be responsible for any loss or damage to the Equipment being returned by the Ordering Activity for repair.  Contractor shall only be responsible for any loss or damage while the Equipment is at the Contractor’s or its Manufacturer’s or authorized service provider’s facility and until it is returned to the Ordering Activity’s location.

5.
SCOPE

a.
In exchange for the applicable fees, the Contractor, through the Manufacturer or its authorized service provider shall provide Maintenance Services for all Equipment listed herein, as requested by the Ordering Activity during the contract term.  Repair service and repair parts/spare parts shall apply exclusively to the Equipment types/models within the scope of this Information Technology Schedule.

b.
Equipment placed under Maintenance Service shall be in good operating condition.

(1)
In order to determine that the Equipment is in good operating condition, the Equipment shall be subject to inspection by the Contractor through the Manufacturer or its authorized service provider without charge to the Ordering Activity.

(2)
Costs of any repairs performed for the purpose of placing the Equipment in good operating condition shall be borne by the Contractor, provided the Equipment was under the Contractor's guarantee/warranty or maintenance responsibility prior to the effective date of the maintenance order.

(3)
If the Equipment was not under the Contractor's responsibility, the costs necessary to place the Equipment in proper operating condition shall be borne by the Ordering Activity, in accordance with the provisions of Special Item Number 811212 (or outside the scope of this contract).

(4)
Contractor shall have no obligation to provide Maintenance Services for Equipment that has been modified by Ordering Activity, is in disrepair or subject to any other exclusions as set out in Manufacturer’s Maintenance Services Policy.

6.
RESPONSIBILITIES OF THE ORDERING ACTIVITY

a.
Ordering Activity personnel shall not perform maintenance or attempt repairs to Equipment while such Equipment is under the purview of a maintenance order, unless agreed to by the Contractor. The Ordering Activity will follow Contractor’s designated procedures when returning Equipment to Contractor’s, Manufacturer’s or its authorized service provider’s facility for repairs.  

b.
Subject to security regulations, the Ordering Activity shall permit access to the Equipment, which is to be maintained or repaired by Contractor, Manufacturer or its authorized service provider.  

c.
If the Ordering Activity desires a factory authorized/certified service personnel then this should be clearly stated in the task or delivery order.  

7.
RESPONSIBILITIES OF THE CONTRACTOR

a. For Equipment not covered by a maintenance contract or warranty, the Contractor, through the Manufacturer’s or its authorized service provider’s repair service personnel shall complete repairs as soon as reasonably possible after notification by the Ordering Activity that service is required.

b.
If the Ordering Activity task or delivery order specifies factory authorized/certified service personnel then the Contractor is obligated to provide such factory authorized/certified service personnel for the Equipment to be repaired or serviced, unless otherwise agreed to in advance between the Ordering Activity and the Contractor.

8.
MAINTENANCE RATE PROVISIONS

a.
For Equipment under monthly Maintenance Services, the Contractor shall bear all costs of maintenance, including labor, parts, and such other expenses as are necessary to keep the Equipment in good operating condition, provided that the required repairs are not occasioned by fault or negligence of the Ordering Activity.

b.
REGULAR HOURS.  The basic monthly rate for each make and model of Equipment shall entitle the Ordering Activity to the Maintenance Services as set forth in the applicable Manufacturer’s Maintenance Services Policy.

c.
AFTER HOURS.  Should the Ordering Activity require that maintenance be performed outside of Regular Hours, charges for such maintenance, if any, will be specified in the pricelist or in the applicable Manufacturer’s Maintenance Services Policy.  Periods of less than one hour will be prorated to the nearest quarter hour.  

d.
TRAVEL AND TRANSPORTATION. If any charge is to apply, over and above the regular maintenance rates, because of the distance between the Ordering Activity location and the Contractor’s service area, the charge will be negotiated at the Task Order level.  

e.
QUANTITY DISCOUNTS.  Quantity discounts from listed Maintenance Services rates for multiple Equipment owned and/or leased by an Ordering Activity are not provided under this schedule contract unless otherwise specified by a Manufacturer in the pricelist.

9.
REPAIR SERVICE RATE PROVISIONS

Repair service rate fees and provisions for Equipment not under monthly Maintenance Services are not available under the scope of this schedule contract.

10.
REPAIR PARTS/SPARE PARTS RATE PROVISIONS

Repair parts/spare parts rate provisions after the expiration of the guarantee/warranty provisions are not available under the scope of this schedule contract.

11.
GUARANTEE/WARRANTY—REPAIR SERVICE AND REPAIR PARTS/SPARE PARTS

Guarantee/warranty-repair parts/spare parts after the expiration of the guarantee/warranty provisions are not available under the scope of this schedule contract.

12.
INVOICES AND PAYMENTS

Invoices for Maintenance Services shall be submitted by the Contractor on a quarterly or monthly basis, after the completion of such period.  Maintenance charges must be paid in arrears (31 U.S.C. 3324).  PROMPT PAYMENT DISCOUNT, IF APPLICABLE, SHALL BE SHOWN ON THE INVOICE.

Payment for Maintenance Services of less than one month's duration shall be prorated at 1/30th of the monthly rate for each calendar day.

13.
GLOSSARY OF DEFINITIONS

a.
“Documentation” shall mean Manufacturer’s then current help guides, specifications and operating manuals issued by Manufacturer and made generally available by Manufacturer for the Equipment whether on-line or in hard copy.

b.
“Maintenance Services” shall mean the services provided by Contractor through an applicable Manufacturer under this contract in accordance with the Manufacturer’s then current Maintenance Services Policy.

c.
“Maintenance Services Policy” shall mean the commercial terms describing a Manufacturer’s standard maintenance and support offerings, policies and procedures for its Equipment, a copy of which is set forth  in Attachment A to this schedule pricelist. 

d.
“Equipment” shall mean the computer hardware identified on the Schedule Contract Pricelist to this schedule pricelist.

DIAMANTI SUPPORT SERVICES

Developer Support:   

8x5 Support Center coverage with Three Business Days Hardware Replacement
Diamanti will provide telephone help desk support subject to the targeted response times below, between the hours of 9 AM to 5 PM PST, Monday through Friday. Any necessary replacement part(s) will be dispatched to arrive within three (3) business days provided that determination is made before 3 PM PST that any replacement part(s) are required in order for the Equipment to conform to its published specifications.
Production Support:   

24x7 Support Center coverage with Next Business Day Hardware Replacement
Diamanti will provide telephone help desk support subject to the targeted response times below, twenty-four (24) hours a day, seven (7) days per week. Any necessary replacement part(s) will be dispatched to arrive the next business day provided that determination is made before 3 PM PST that any replacement part(s) are required in order for the Equipment to conform to its published specifications.
Premium Support:   

24x7 Support Center coverage with 4-hour Hardware Replacement
Diamanti will provide telephone help desk support subject to the targeted responses time below, twenty-four (24) hours a day, seven (7) days per week. Any necessary replacement part(s) will be dispatched to arrive within four (4) hours after determining that any replacement part(s) are required in order for the Equipment to conform to its published specifications. Alternatively, Customer shall permit Diamanti to store parts at the site where the relevant Equipment is located in order for Diamanti to meet the said response time.

	Case Priority
	Developer
	Production
	Premium

	Severity 1
	4 hours
	2 hours
	1 hour

	Severity 2
	8 hours
	4 hours
	2 hours

	Severity 3
	Next Business Day
	8 hours
	4 hours

	Severity 4
	Next Business Day
	16 hours
	8 hours


Cases opened prior to 1:00 PM PST on a business day will be answered the same day. Cases opened after 1:00 PM PST may be answered on that business day or the next business day.

The case severity priority definitions are as follows:

Severity 1: Equipment has stopped working and is down.

Severity 2: Equipment is working but in a degraded state.

Severity 3: Equipment configuration issues.

Severity 4: Information and Enhancement requests.
Datadobi Maintenance:

Includes:

· Free upgrades to the next version of the product

· Support is provided by phone, email or via support portal

· All methods of access are available 24/7

TERMS AND CONDITIONS APPLICABLE TO SOFTWARE LICENSES and MAINTENACE AS A PRODUCT (SPECIAL ITEM NUMBER 511210) AND MAINTENANCE AS A SERVICE (SPECIAL ITEM NUMBER 54151) OF GENERAL PURPOSE COMMERCIAL INFORMATION TECHNOLOGY SOFTWARE
1.
INSPECTION/ACCEPTANCE


The Contractor shall only deliver those items ordered that substantially conform to the requirements of this contract and the Software’s Documentation.  Therefore, items delivered shall be deemed accepted upon delivery.  The Ordering Activity reserves the right to inspect or test any Software that has been delivered.  The Ordering Activity may require repair or replacement of nonconforming Software at no increase in contract price.  The Ordering Activity must exercise its post-acceptance rights (1) within the warranty period as set forth below; and (2) before any substantial change occurs in the condition of the Software, unless the change is due to the defect in the Software.

2.
GUARANTEE/WARRANTY

a.
Unless specified otherwise in this contract, the warranties extended to the Ordering Activity for Software, Documentation, and the exclusions and disclaimers applicable to such warranties, shall be as set forth on Attachment A to this schedule pricelist (Contractor Supplemental Pricelist Information and Incorporated Terms).  Such warranties, exclusions and disclaimers follow the applicable Manufacturer's standard commercial warranties, exclusions and disclaimers but are provided to the Ordering Activity by the Contractor.

b.
Limitation of Liability.  Except as otherwise provided by an express or implied warranty, the Contractor will not be liable to the ordering activity for consequential damages resulting from any defect or deficiencies in accepted items.

3.
TECHNICAL SERVICES


A hot line technical support number for the purpose of providing user assistance and guidance to the Ordering Activity in the implementation of the Software may be provided as part of the Manufacturer’s Maintenance Services.

4. SOFTWARE MAINTENANCE

a.
Software maintenance as it is defined:   

1.
Software Maintenance as a Product (SIN 511210).  Software maintenance as a product includes the publishing of bug/defect fixes via patches and updates/upgrades in function and technology to maintain the operability and usability of the software product.  It may also include other no charge support that is included in the purchase price of the product in the commercial marketplace.  No charge support includes items such as user blogs, discussion forums, on-line help libraries and FAQs (Frequently Asked Questions), hosted chat rooms, and limited telephone, email and/or web-based general technical support for user’s self-diagnostics.  Software maintenance as a product does NOT include the creation, design, implementation, integration, etc. of a software package.  These examples are considered software maintenance as a service.  Software Maintenance as a product is billed at the time of purchase.

2. Software Maintenance as a Service (SIN 54151).  Software maintenance as a service creates, designs, implements, and/or integrates customized changes to software that solve one or more problems and is not included with the price of the software.  Software maintenance as a service includes person-to-person communications regardless of the medium used to communicate telephone support, on-line technical support, customized support, and/or technical expertise which are charged commercially.  Software maintenance as a service is billed arrears in accordance with 31 U.S.C. 3324.  Software maintenance as a service is billed in arrears in accordance with 31 U.S.C. 3324.

b.
If purchased by Ordering Activity, Contractor, through the applicable Manufacturer, shall provide Maintenance Services for the Software pursuant to the applicable Manufacturer’s then current Maintenance Services Policy. Fees or rates for such Maintenance Services are set forth in the Schedule Contract Pricelist.

c.
Invoices for maintenance service shall be submitted by the Contractor on a quarterly or monthly basis, after the completion of such period.  Maintenance charges must be paid in arrears (31 U.S.C. 3324) for Maintenance as a Service.  PROMPT PAYMENT DISCOUNT, IF APPLICABLE, SHALL BE SHOWN ON THE INVOICE.

5.
PERIODS OF TERM LICENSES (SIN 511210) AND MAINTENANCE (SIN 54151)

a.
The Contractor shall honor orders for periods for the duration of the contract period or a lessor period of time.

b.
Term licenses and/or maintenance may be discontinued by the Ordering Activity on thirty (30) calendar day’s written notice to the Contractor.

c.
Annual Funding.  When annually appropriated funds are cited on an order for term licenses and/or maintenance, the period of the term licenses and/or maintenance shall automatically expire on September 30 of the contract period, or at the end of the contract period, whichever occurs first.  Renewal of the term licenses and/or maintenance orders citing the new appropriation shall be required, if the term licenses and/or maintenance is to be continued during any remainder of the contract period.

d.
Cross-Year Funding Within Contract Period.  Where an Ordering Activity’s specific appropriation authority provides for funds in excess of a 12 month (fiscal year) period, the Ordering Activity may place an order under this schedule contract for a period up to the expiration of the contract period, notwithstanding the intervening fiscal years.

e.
Ordering Activities should notify the Contractor in writing thirty (30) calendar days prior to the expiration of an order if the term licenses and/or maintenance is to be terminated at that time.  Orders for the continuation of term licenses and/or maintenance will be required if the term licenses and/or maintenance is to be continued during the subsequent period.

6.
CONVERSION FROM TERM LICENSE TO PERPETUAL LICENSE

Conversion from term licenses to perpetual licenses for any or all Software is not available under the scope of this contract.  Outside the scope of this contract, the Ordering Activity may contact the Manufacturer directly to discuss the permissibility, costs, and operation of such conversion(s). Contractor agrees to reasonably assist Ordering Activity in this regard.

7.
TERM LICENSE CESSATION

If a term Software license granted hereunder terminates for any reason, Ordering Activity shall (i) cease using the applicable Software, Documentation, and related Confidential Information, and (ii) certify to Contractor  within thirty (30) days after termination that Ordering Activity has destroyed, or has returned to Contractor or its Manufacturer the Software, Documentation, related Confidential Information of Contractor and all copies thereof, whether or not modified or merged into other materials.

8.
UTILIZATION LIMITATIONS - (SIN 511210, AND SIN 54151) 

a.
Software acquisition is limited to commercial computer software defined in FAR Part 2.101.  

b.
When acquired by the Ordering Activity, commercial computer Software and related Documentation shall be subject to the following:   

(1)
Title to and ownership of the Software and Documentation shall remain with the Contractor or its Manufacturer or licensors, unless otherwise specified.  Contractor and its Manufacturers reserve all rights in and to the Software and Documentation not expressly granted to Ordering Activity herein.  

(2)
United States Government Legends.  The Software, Documentation and any other technical data provided hereunder is commercial in nature and developed solely at private expense.  The Software is delivered as “Commercial Computer Software” as defined in DFARS 252.227-7014 (June 1995) or as a “Commercial Item” as defined in FAR 2.101(a) and as such is provided with only such rights as are provided in Manufacturer’s standard commercial license for the Software.  Technical data is provided with limited rights only as provided in DFAR 252.2277015 (Nov. 1995) or FAR 52.227-14 (June 1987), whichever is applicable.  Contractor grants Ordering Activity only those utilization rights (and reserves the same utilization limitations) as specified in the applicable Manufacturer’s commercial license terms, a description of which is set forth on Attachment A to this schedule pricelist and incorporated herein.  
Notwithstanding the forgoing, Contractor acknowledges and agrees that Ordering Activity shall have the minimum restricted rights as set forth in b(4) below.   

(3)
Except as is provided in paragraph 8.b(2) above, the Ordering Activity shall not provide or otherwise make available the Software or Documentation, or any portion thereof, in any form, to any third party without the prior written approval of the Contractor.  Third parties do not include prime Contractors, subcontractors and agents of the Ordering Activity who have the Ordering Activity's permission to use the licensed software and documentation at the facility, and who have agreed to use the licensed Software and Documentation only in accordance with these restrictions.  This provision does not limit the right of the Ordering activity to use Software, Documentation, or information therein, which the Ordering Activity may already have or obtains without restrictions.

(4)
The Ordering Activity shall have the right to use the computer Software and Documentation with the computer for which it is acquired at any other facility to which that computer may be transferred, or in cases of Disaster Recovery, the Ordering Activity has the right to transfer the Software to another site if the Ordering Activity site for which it is acquired is deemed to be unsafe for Ordering Activity personnel; to use the computer Software and Documentation with a backup computer when the primary computer is inoperative; and to copy computer Software for safekeeping (archive) or backup purposes; to modify the software and documentation or combine it with other software, provided that the unmodified portions shall remain subject to these restrictions.

(5)
"Commercial Computer Software" may be marked with the Contractor's standard commercial restricted rights legend, but the schedule contract and schedule pricelist, including this clause, "Utilization Limitations" are the only governing terms and conditions, and shall take precedence and supersede any different or additional terms and conditions included in the standard commercial legend.

(6)
The Software and Documentation hereunder is offered by the Contractor under licenses customarily provided to the public.  The Contractor does not furnish technical information related to commercial computer Software (or commercial computer software Documentation) that is not customarily provided to the public.  Further, the Contractor does not relinquish rights to use, modify, reproduce, release, perform, display, or disclose commercial computer Software (or commercial computer Software Documentation) except as mutually agreed to by the parties.  See 48 CFR 12.212.

(7)
Nondisclosure.  Ordering Activity may have access to information that is confidential to Contractor or its Manufacturers (“Confidential Information”).  Confidential Information shall include any information that is clearly identified in writing at the time of disclosure as confidential as well as any information that, based on the circumstances under which it was disclosed, a reasonable person would believe to be confidential.  Contractor’s Confidential Information shall include, but not be limited to, the Software, Documentation, all materials provided to Ordering Activity in the course of performing Maintenance Services hereunder, formulas, methods, know how, processes, designs, new products, developmental work, marketing requirements, marketing plans, customer names, prospective customer names, and the terms and pricing hereunder, regardless of whether such information is identified as confidential. Confidential Information includes all information received from third parties that Contractor is obligated to treat as confidential.   Confidential Information shall not include information that (i) is or becomes a part of the public domain through no act or omission of the other party; (ii) was in the other party’s lawful possession prior to the disclosure and had not been obtained by the other party either directly or indirectly from the disclosing party; (iii) is lawfully disclosed to the other party by a third party without restriction on disclosure; (iv) is independently developed by the other party without use of or reference to the other party’s Confidential Information  In addition, if Ordering Activity recommends to Contractor additional features, functionality, or performance or if Contractor retains generalized information hereunder  that Contractor or its Manufacturer subsequently incorporates into its product or service offerings, then with respect to such recommendations and information, Ordering Activity hereby (a) grants Contractor a worldwide, non-exclusive, royalty-free, perpetual right and license to use and incorporate such recommendations and such information into such offerings, and (b) acknowledges that all right and title to such offerings incorporating such recommendations and information shall be the sole and exclusive property of Contractor or its Manufacturer and all such recommendations and information shall be free from any confidentiality restrictions that might otherwise be imposed upon Contractor pursuant to this section.  Further, this section will not be construed to prohibit disclosure of Confidential Information to the extent that such disclosure is required by law or valid order of a court or other governmental authority.  Ordering Activity shall not disclose the results of any performance tests of the Software to any third party without Contractor’s prior written approval.  Ordering Activity agrees to hold Confidential Information in confidence and to take all reasonable steps to ensure that Confidential Information is not disclosed or distributed by its employees or agents in breach of these Terms and Conditions.

(8)
Verification.  At Contractor’s written request, but not more frequently than annually, Ordering Activity shall furnish Contractor with a document signed by Ordering Activity’s authorized representative verifying that the Software is being used pursuant to the provisions of this contract.  To the extent permitted by and subject to an Ordering Activity’s security requirements (including, but not limited to, use of cleared personnel, badging and other requirements).  Contractor reserves the right to audit Ordering Activity’s use of the Software no more than once annually at Contractor’s expense.  Contractor shall schedule any audit at least thirty (30) days in advance. Any such audit shall be conducted during regular business hour at Ordering Activity’s facilities and shall not unreasonably interfere with Ordering Activity’s business.

(9)
Intellectual Property Infringement.  If a third party makes a claim against Ordering Activity that the Software directly infringes any patent, copyright, or trademark or misappropriate any trade secret (“IP Claim”); Contractor will (i) assist in defending Ordering Activity against the IP Claim at Contractor’s cost and expense, and (ii) pay all costs, damages and expenses (including reasonable legal fees) finally awarded against Ordering Activity by a court of competent jurisdiction or agreed to in a written settlement agreement signed by Contractor arising out of such IP Claim; provided that: (i) Ordering Activity promptly notifies Contractor in writing no later than sixty (60) days after Ordering Activity’s receipt of notification of a potential claim and (ii) Ordering Activity provides Contractor, at Contractor’s request and expense, with the assistance, information and authority necessary to perform Contractor’s obligations under this Section.  Notwithstanding the foregoing, Contractor shall have no liability for any claim of infringement based on (a) the use of a superseded or altered release of the Software if the infringement would have been avoided by the use of a current unaltered release of the Software, (b) the modification of the Software, (c) the use of the Software other than in accordance with the Documentation or this contract, or (d) any materials or information provided to Contractor by Ordering Activity, for which Ordering Activity shall be solely responsible. If the Software is held to infringe or are believed by Contractor to infringe, Contractor shall have the option, at its expense, to (a) replace or modify the Software to be non-infringing, or (b) obtain for Ordering Activity a license to continue using the Software.  If it is not commercially reasonable to perform either of the foregoing options, then Contractor may terminate the Program license for the infringing Software and refund the license fees paid for the Software upon return of the Software by Ordering Activity.  This section states Contractor’s entire liability and Ordering Activity’s exclusive remedy for any claim of infringement.

(10)
Delivery.  All Software and Documentation provided by Contractor hereunder shall be deemed to be delivered by Contractor: 1) Upon physical delivery, or 2) Once the Software is made available to Ordering Activity via electronic download by provision of a license key, link to a website, FTP site or similar site from which the Ordering Activity can electronically download or otherwise access the Software and Documentation. 

9.
SOFTWARE CONVERSIONS - (SIN 511210)


Conversion from one version of the Software to another such as the result of a change in operating system, or from one computer system to another is not available under the scope of the contract.  Outside the scope of this contract, the Ordering Activity may contact the Manufacturer directly to discuss the permissibility, costs and operation of such conversion(s).  Contractor agrees to reasonably assist Ordering Activity in this regard.

10.
DESCRIPTIONS AND EQUIPMENT COMPATIBILITY


For information concerning supported hardware or compatibility requirements the Ordering Activity is advised to contact the Contractor or the applicable Manufacturer.  

11.
RIGHT-TO-COPY PRICING


Right-to-copy license pricing is not available under the scope of this contract unless specifically specified in the pricelist.  The Ordering Activity must contact the Manufacturer directly to discuss the applicability and associated costs of right-to-copy pricing.

12.
GLOSSARY OF DEFINITIONS

a.
“Documentation” shall mean Manufacturer’s then current help guides, and manuals issued by Manufacturer and made generally available by Manufacturer for the Software whether online or in hard copy. Documentation shall include any updated Documentation that Manufacturer provides with any updates.

b.
“Maintenance Services” shall mean the Software maintenance and support services provided by Contractor through an applicable Manufacturer under this contract in accordance with the Manufacturer’s then current Maintenance Services Policy.

c.
“Maintenance Services Policy” shall mean the commercial terms describing a Manufacturer’s standard Software maintenance and support offerings, policies and procedures, a copy of which is located on Attachment A to this schedule pricelist.

d.
“Software” shall mean (i) the version of the computer program identified on the Schedule Contract Pricelist and (ii) updates to such programs.

Unitrends™ Inc. End User License Agreement

1. Software Use 
1.1. License Grant Subject to the terms and conditions of this Agreement, Licensor grants to the Ordering Activity a personal, limited, non-exclusive, non-transferable, license to use the Software for the term set forth in the applicable purchase order accepted by Licensor (either perpetual or for the subscription period selected in the ordering process) in object code form only on such computers, servers, or equipment in which such Software is embedded or for which such Software is approved for use by Licensor in the Documentation and on such storage capacity as specified in the Documentation (collectively “Approved Systems”) solely for Ordering Activity’s own internal information processing services and computing needs and subject to any license limitations specified by Licensor or its Channel Partners as part of the ordering process. Any use of the Software that is inconsistent with the terms and conditions of this Agreement, including without limitation the transfer of the Software to another computer or a third party shall be in violation of this Agreement. All rights not expressly granted to Ordering Activity are retained by Licensor. Ordering Activity agrees that its use of the Software will comply with all Federal, state and local laws, rules and regulations of the United States and any foreign country in which the Software is used. The license granted herein is subject to the specific terms set out in this Agreement, the technical restrictions of the Software and/or any additional licensing terms specified by Licensor in the Documentation. Ordering Activity shall pay all applicable license fees as set forth in the applicable purchase order for the Software to Licensor or the Channel Partner through which Ordering Activity issued its purchase order for the Software in accordance with the payment terms set forth on the applicable purchase order. 
1.2. Third Party Contractors. Notwithstanding anything to the contrary contained herein, Ordering Activity may permit its Third Party Contractors to use the Software on Ordering Activity’s behalf solely in connection with providing information processing and computing services to Ordering Activity. Ordering Activity may not use the Software for providing computing services to third parties. “Third Party Contractor” means a third party engaged by Ordering Activity to provide services to Ordering Activity that is not a competitor of Licensor. Ordering Activity shall require its Affiliates and Third Party Contractors to agree to the terms of this Agreement and shall be liable for any breach of this Agreement by its Affiliates or Third Party Contractors. 
1.3 License Keys. In order to use the Software, a license key may be required. After Licensor has received a valid purchase order issued by Ordering Activity which specifies the proper fees and identifies the platform and host name of each computer, server or other equipment on which the Software is installed or will be installed, Licensor will issue a license key to Ordering Activity. 
1.4 Restrictions. 

(i) General. Except as otherwise expressly permitted herein, Ordering Activity shall not and shall not permit any third party to: (a) translate, adapt, reverse engineer, decompile, decrypt, disassemble, or create derivative works based on the Software; (b) copy (except for one archival copy and provided all of Licensor’s trademark, copyright, patent and other notices of proprietary rights are reproduced on all 

copies), modify or create derivative works of the Software; (c) rent, lease, transfer, assign, sublicense or otherwise transfer rights to the Software; (d) transfer, distribute, resell, rent, lease, sublicense or loan the Software to any third party; (e) use the Software in a service bureau, or application service provider environment, or in any commercial time share arrangement or otherwise use or make available the Software or any party of the Software for the benefit of any third party, or make the Software or any part of the Software publicly available for download or use via an internet website; (f) distribute any software or device incorporating a part of the Software; (g) use the Software except on the Approved Systems on Ordering Activity’s own internal computer networks; (h) attempt to circumvent, disable or defeat any Licensor license key encoded into the Software; (i) use the Software in contravention to any applicable laws or government regulations, including without limitation export laws, and shall not remove the Software or, if applicable, the license keys from the country in which such use was originally licensed; (j) disclose to any third party or publish the results of Software performance benchmarks obtained using the Software; (k) remove any proprietary rights, trademark or copyright notices or other notices contained in the Software. If 1.4(i)(a) is prohibited by applicable law, Ordering Activity shall provide Licensor with a detailed prior written notice of any such intention to reverse engineer the Software and shall provide Licensor with a right of first refusal to perform such work at rates equal to those proposed by a recognized third-party software services provider for such work. Ordering Activity shall take all reasonable precautions to prevent unauthorized or improper use or disclosure of the Software. 

(ii) Software Embedded In Approved System. If the Software is delivered as embedded in an Approved System, Ordering Activity agrees not to remove the Software from the Approved System without Licensor’s prior written consent. 

(iii) Reserved 

(iv) Use Where Invoiced. Ordering Activity’s use of the Software under a paid license is limited to the country where Ordering Activity has been invoiced for the Software under the applicable purchase order. 

(v) Prior Versions. If the Software is a version that Ordering Activity has converted or exchanged from a valid licensed prior version (i.e., an Upgrade), Ordering Activity agrees that by using the Upgrade, Ordering Activity will no longer use the prior version. Licensor reserves the right to require the certification of the destruction of such previous version of the Software. 
1.5 Third Party Software. The Software may include certain third party open source components that are distributed under their own licensing terms. For more details, see the User Guide document in the Documentation available at the Licensor web site (www.unitrends.com) or accompanying the Software. All terms herein are offered by Licensor and not by the rightsholders of such components, and are without prejudice to the terms thereof. Ordering Activity may obtain the location of a copy of the source code of these components by contacting Licensor. 
1.6 Continual Development. This Agreement governs any updates, upgrades, new versions, bug fixes, corrections, improvements, revisions or enhancements to the Software which Licensor may furnish to Ordering Activity pursuant to support services or otherwise (collectively, “Upgrades”) and any additional copies of the Software licensed or provided to Ordering Activity for which Ordering Activity has purchased and, if applicable, holds the corresponding license keys, all of which are deemed included in 

the definition of “Software.” Ordering Activity acknowledges that the Software may change and that future versions of the Software may be incompatible with prior versions of the Software. Ordering Activity further acknowledges and agrees that Licensor has no obligation to provide any Upgrades or additional copies of the Software under this Agreement. If any Upgrades or additional copies are provided (i) Ordering Activity does not have a license or right to use any such Upgrades or additional copies unless Ordering Activity, at the time of acquiring such Upgrade or copy already hold a valid license and corresponding license key, if applicable, to the original Software and (ii) use of the Upgrades is limited to Approved Systems for which the original Software was purchased. 
1.7 Support Services. Licensor will not provide, and Ordering Activity is not entitled to, any support services under this Agreement. Ordering Activity may procure support services separately and such support services will be subject to the terms and conditions of the underlying GSA Schedule Contract, Schedule pricelist, and the applicable purchase order. This Agreement does not give Ordering Activity any rights to any updates or upgrades to the Software or to any extensions or enhancements to the Software developed by Licensor at any time in the future. Any of the foregoing updates, upgrades, extensions, or enhancements may be available at Licensor’s discretion and Ordering Activity will be notified in the event of their availability. 

1.8 APIs. Licensor may provide to Ordering Activity Application Programming Interface (“API’s”) for Ordering Activity’s use solely for the purpose of creating software that communicates with the Software (“Interfaces”). Ordering Activity hereby acknowledge and agree that Ordering Activity will not (1) use the APIs to create, design or develop anything other than Interfaces; (2) make any more copies of the APIs than are reasonably necessary for the authorized use and backup and archival purposes; (3) modify, create derivative works of, reverse engineer, reverse compile, or disassemble the APIs, except that Ordering Activity may modify and create derivative works of, and distribute any code provided in the APIs that is designated by Licensor in the API’s documentation as “distributable code” solely as part of Interfaces; (4) distribute, sell, lease, rent, lend, or sublicense any part of the APIs to any third party or; (5) use the APIs to (a) create, design or develop software or services to circumvent, enable, modify or provide access, permissions or rights which would violate the technical restrictions of the Software or this Agreement; or (b) upload or otherwise transmit any material containing software viruses or other computer code, files or programs designed to interrupt, destroy, or limit the functionality of any software or hardware. 

1.9 Additional Terms Applicable to Boomerang. If Ordering Activity has licensed Licensor’s Boomerang Software the following terms apply and shall supersede any conflicting terms in Section 1.1. 

1.9.1 License. Licensor grants to the Ordering Activity a limited, non-exclusive, non-transferable license during the subscription period selected by Ordering Activity as part of the ordering process (the “Subscription Period”) to use the Boomerang Software for the “Permitted Purpose” on the terms and conditions of this Agreement and limited to the number of virtual machines selected by Ordering Activity in the ordering process (“VM Quota Entitlement”). Ordering Activity acknowledges and agrees that the Boomerang Software is provided as a virtual OVA appliance only. The license granted in this Agreement is solely for the following “Permitted Purpose”: to replicate, cloudburst, and migrate virtual machines (“VMs”) between Ordering Activity’s VMware environment and AWS cloud, and perform services for Ordering Activity’s internal business purposes only. If Ordering Activity has issued a purchase order for the “Migration Only” offering, Ordering Activity acknowledges and agrees that the 

Subscription Period is sixty (60) days and Boomerang may be used on only one virtual machine. Ordering Activity may not use the Boomerang Software except on Ordering Activity’s own VMware environment and Amazon Web Services (“AWS”) cloud. 

1.9.2 Reserved. 

2. Reserved. 

3. Reserved. 

4. Ownership 

4.1 Software. The Software and APIs are licensed and not sold. Ordering Activity acknowledges and agrees that the Software and the APIs are the sole property of Licensor and its suppliers, and has been developed at great expense; therefore, Ordering Activity agrees to protect the Software and APIs from unauthorized disclosure to third parties. As between Licensor and Ordering Activity, all right, title and interest in and to the Software and the APIs, and all enhancements, updates, modifications, new versions, and derivative works thereof, and all intellectual property rights therein and thereto, are solely owned by Licensor and Licensor reserves all rights not expressly granted hereunder. 

4.2 Reserved. 

4.3 Feedback. Ordering Activity and its users may, from time to time, make known to Licensor suggestions, enhancement requests, techniques, know-how, comments, feedback, or other input to Licensor with respect to the Software (collectively, “Suggestions”). Unless otherwise agreed to in writing by the parties with respect to any Suggestion, Licensor shall have a royalty-free, worldwide, irrevocable, perpetual license to use, disclose, reproduce, license, distribute and exploit any Suggestion without restriction or obligation of any kind, on account of confidential information, intellectual property rights or otherwise, and may incorporate into its services any service, product, technology, enhancement, documentation or other development (“Improvement”) incorporating or derived from any Suggestion with no obligation to license or to make available the Improvement to Ordering Activity or any other person or entity. To assist Licensor in its efforts to enhance the features available in the Software in order to improve Ordering Activity’s experience in using the Software, Ordering Activity agrees that Licensor may collect log and usage information from the Software, which may be used by Licensor for its business purposes. Licensor may use any technical information Ordering Activity provides to Licensor for any Licensor business purposes without restriction, including for product support and development. Licensor will not use technical information in a form that personally identifies Ordering Activity. 

4.4 Reserved. 

5. Reserved. 

6. Limited Warranty; Disclaimer 

6.1. Reserved. 

6.2 Limited Warranty. Subject to the provisions of this Section 6, Licensor warrants only that the Software will conform in all material respects to its published Documentation for a period of sixty (60) days from the earlier of (i) the date Ordering Activity first downloads and is able to use the Software and 

(ii) the date Licensor or its Channel Partner provides Ordering Activity with the associated license key(s). Ordering Activity’s sole and exclusive remedy for any breach of this warranty is for Licensor or its designated third party service provider to, at Licensor’s option and in its sole discretion, to either (i) repair or replace, without charge, any Software which is not in conformity with the foregoing warranty or (ii) to terminate this Agreement and refund the license fees paid by Ordering Activity for the Software instead of repairing or replacing the Software. This limited warranty extends only to the original Ordering Activity. This warranty is subject to the following conditions: (i) the Software is installed by Licensor or its authorized representatives or installed in accordance with all of Licensor’s installation instructions by personnel trained by Licensor; and (ii) Ordering Activity notifies Licensor within the sixty (60) day warranty period of the breach of warranty. This warranty does not cover (x) any defect or deficiency which is not reproducible or which results from: (1) any alteration, repair or maintenance of the Software by anyone other than Licensor or its authorized contractors; (2) failing to follow in all material respects Licensor’s written recommendations or instructions; (3) use the Software on other than the Approved Systems or using or combining the Software with products or services of others, other than under Licensor’s direction; (4) any of Ordering Activity’s designs, specifications or instructions; or (5) any abnormal physical or electrical stress, or any accident, misuse, abuse or other cause external to the Software as furnished by Licensor and beyond Licensor’s reasonable control; (y) any software support not strictly necessary to correct warranty defects as provided herein and (z) any Approved Systems, third party software, supplies or accessories included with the Software. Such Approved Systems and other third party products are provided with the owner’s or manufacturer’s warranties, if any, which Licensor is permitted to pass on to Ordering Activity. OTHERWISE, SUCH THIRD PARTY PRODUCTS ARE PROVIDED TO ORDERING ACTIVITY “AS IS”. 

6.3 DISCLAIMER. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, LICENSOR AND ITS SUPPLIERS DISCLAIM ALL WARRANTIES AND REPRESENTATIONS, WHETHER EXPRESS, IMPLIED, OR OTHERWISE, INCLUDING THE WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON-INFRINGEMENT WITH RESPECT TO THE SOFTWARE, THE TRIAL VERSION AND ANY FREE SOFTWARE. LICENSOR DOES NOT WARRANT THAT THE SOFTWARE, THE TRIAL VERSION OR ANY FREE SOFTWARE WILL BE ERROR-FREE, SECURE, ACCURATE, RELIABLE, OR WILL OPERATE WITHOUT INTERRUPTION OR THAT LICENSOR WILL BE ABLE TO CORRECT ALL DEFECTS. THE SOFTWARE, THE TRIAL VERSION AND ANY FREE SOFTWARE ARE NOT DESIGNED, INTENDED OR LICENSED FOR USE IN HAZARDOUS ENVIRONMENTS REQUIRING FAIL-SAFE CONTROLS, INCLUDING WITHOUT LIMITATION, THE DESIGN, CONSTRUCTION, MAINTENANCE OR OPERATION OF NUCLEAR FACILITIES, AIRCRAFT NAVIGATION OR COMMUNICATION SYSTEMS, AIR TRAFFIC CONTROL, AND LIFE SUPPORT OR WEAPONS SYSTEMS. LICENSOR SPECIFICALLY DISCLAIMS ANY EXPRESS OR IMPLIED WARRANTY OF FITNESS FOR SUCH PURPOSES. Ordering Activity assumes the risk of any and all liability, damage or loss from use, or inability to use the Software, the Trial Version, and any Free Software. If applicable law requires any warranties other than those set forth in this Section 6, all such warranties are limited in duration to sixty (60) days from the earlier of the date the Software is first made available for download or is delivered. 

7. Reserved. 

8. Government End Users: This section applies to all acquisitions of the Software by or for the United States Federal Government, or by any prime contractor or subcontractor (at any tier) under any contract, grant, cooperative agreement, or other activity with the Federal Government. The Software was developed at private expense and is Commercial Computer Software, as defined in Section 12.212 of the Federal Acquisition Regulation (48 CFR 12.212 (October 1995)) and Sections 227.7202-1 and 227.7202-3 of the Defense Federal Acquisition Regulation Supplement (48 CFR 227.7202-1, 227.7202-3 (June 1995)). Accordingly, any use, duplication, or disclosure by the Government or any of its authorized users is subject to restrictions as set forth in this standard license agreement for the Software. If for any reason, Sections 12.212, 227.7202-1 or 227.7202-3 are deemed not applicable, then the Government’s rights to use, duplicate or disclose the Software are limited to “Restricted Rights” as defined in 48 CFR Section 52.227-14, or DFARS 252.227-7014(a)(14) (June 1995), as applicable. If this Agreement fails to meet the Government’s needs or is inconsistent in any respect with Federal law, the Government agrees to return the Software, unused, to Licensor at the address set forth above.
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Software License and Services Agreement

This Software License and Maintenance Agreement (the “Agreement”), effective the ___ day of _____, 2018 (the “Effective Date”), is made by and between Turbonomic, Inc., 500 Boylston Street, 7th Floor, Boston, MA  02116 (“Turbonomic”), and _ the Ordering Activity, defined as an entity authorized to order under GSA contracts as set forth in GSA ORDER 4800.2I ADM, as may be revised from time to time

(“Licensee”).

1. DEFINITIONS
1.1 Documentation means the technical specifications contained in the user and system documentation that Turbonomic generally makes available to its licensees for use with the Software.

1.2 GSA Schedule Contract means an indefinite delivery, indefinite quantity (IDIQ), long-term contract under the General Services Administration’s Multiple Award Schedule (MAS) Program between Licensee and Licensee’s selected reseller of the Software and Services.  For the avoidance of doubt, Turbonomic is not party to, and has no obligations under, the GSA Schedule Contract.  References herein to the applicable GSA Contract are intended to clarify that this Agreement is not intended to conflict with the applicable GSA Schedule Contract.

1.3 Maintenance and Support Services mean those services provided by Turbonomic pursuant to Section 3 hereof, which includes the provision of Updates/Upgrades.

1.4 Maintenance Period means a period for which Licensee has purchased Maintenance and Support Services for the Software as set forth in an applicable Order Schedule.

1.5 Order Schedule means each ordering document (whether a schedule, work order, purchase order, statement of work or other ordering document) signed by the duly authorized representative of Licensee or Licensee’s designated reseller that identifies the Software or Services ordered by Licensee from an authorized Turbonomic reseller and that incorporates the terms and conditions of this Agreement by reference.  
1.6 Services mean Maintenance and Support Services.

1.7 Software means each software program (solely in object code form) of Turbonomic and its suppliers (where applicable) licensed by Licensee and governed by this Agreement, including any Updates/Upgrades or copies provided hereunder, and the related Documentation.
1.8 Subsidiary means an entity in which Licensee owns more than fifty percent (50%) of such entity’s voting securities.
1.9 Updates/Upgrades means any subsequent release of the Software, which Turbonomic generally provides to its customers who are enrolled in, and fully paid-up under, Maintenance and Support Services. Updates/Upgrades do not include any Software that is marketed and priced separately by Turbonomic.

2. SOFTWARE LICENSE
2.1. License.  Subject to the terms and conditions of this Agreement, Turbonomic hereby grants to Licensee a non-exclusive, non-transferable, perpetual license to install, execute and use the Software set forth in the applicable Order Schedule in accordance with its related Documentation, solely for Licensee’s own internal business operations, and in accordance with the scope and type of use set forth in such Order Schedule. 

2.2. Order, Delivery and Copies. An order for Software licenses shall be delivered either by means of (a) an electronic mail from Turbonomic that will provide Licensee with a link to access Turbonomic’s web site and instructions for downloading the Software or (b) to the extent that Licensee is unable to download the Software, a CD or other electronic media with the Software.  In either case, the Software may be activated only by means of an electronic mail delivered from Turbonomic that will provide Licensee with the license keys required to activate the Software (“License Keys”).  Notwithstanding anything to the contrary herein, Licensee may make a reasonable number of copies of the Software for the sole purpose of backing-up and archiving the Software. Each copy of the Software is subject to all of the terms and conditions of this Agreement and Licensee must retain all titles, trademarks, and copyrights as delivered in the original.

2.3. Restrictions. Licensee’s use of the Software is limited to the equipment and operating system configurations specified in the Documentation, and other restrictions as are set forth on an Order Schedule.  Turbonomic reserves any and all rights, implied or otherwise, that are not expressly granted to Licensee hereunder, and retains all rights, title, and interest in and to the Software.  Licensee shall not modify, adapt, resell, rent, lease, loan, create or prepare derivative works based upon the Software or any part thereof.  Except with respect to Subsidiaries, Licensee may not use the Software as a service bureau, as an application service provider, to perform consulting or training services for a third party or in any commercial time share arrangement. Licensee may not use the Software in contravention to any applicable laws or government regulations.  Licensee shall not decompile, disassemble, or otherwise reverse engineer the Software.  If the immediately foregoing provision is prohibited by applicable law, Licensee shall provide Turbonomic with a detailed prior written notice of any such intention to reverse engineer the Software and shall provide Turbonomic with a right of first refusal to perform such work. Licensee shall take all reasonable precautions to prevent unauthorized or improper use or disclosure of the Software. 

2.4. Subsidiaries.  Licensee may make the Software available to any Subsidiary subject to this Agreement, provided that all licensing restrictions are complied with in the aggregate by Licensee and Subsidiary, and that Licensee remains liable for Subsidiary’s obligations hereunder.

2.5. Product Diagnostic Reporting. Licensee acknowledges that the Software will store certain diagnostic information about the routine operations of the Software (including, without limitation, its performance, Licensee infrastructure topology, configuration data, and Software faults) and may periodically transmit this diagnostic information to Turbonomic. For clarity, no actual user data of Licensee will be accessed, transmitted, or provided to Turbonomic as part of this process (other than related to infrastructure topology), and no interruption of service is required to gather such detailed diagnostics.  Licensee hereby grants to Turbonomic a perpetual, irrevocable, sublicenseable, and royalty-free right to use this diagnostic information in any manner (provided that information does not identify Licensee as the source of such information), and Licensee will not interfere with the collection or transmission of such information to Turbonomic.   

3. SERVICES
During a Maintenance Period, Turbonomic will provide Licensee with Updates/Upgrades and the level of Maintenance and Support Services set forth in the applicable Order Schedule in accordance with Turbonomic’s Maintenance and Support program set forth as Exhibit A.  Maintenance and Support Services are provided only for the latest revision of the current and the one prior major release of the Software (e.g., if the most current major release is release 3.5.1 and the most current one prior release is release 2.4.2, only releases 3.5.1 and 2.4.2 will be supported, which will not, for the avoidance of doubt, include release 1.x), and do not apply to any deliverables that may be provided by Turbonomic to Licensee as part of other professional services.

4. FEES AND PAYMENT TERMS
Licensee shall pay Turbonomic’s authorized reseller the fees, charges and other amounts specified in the applicable Order Schedule.  

5. CONFIDENTIALITY 

5.1. Confidential Information.  Each party will regard any information provided to it by the other party and designated in writing as proprietary or confidential to be confidential (“Confidential Information”). Confidential Information shall also include information which, to a reasonable person familiar with the disclosing party's business and the industry in which it operates, is of a confidential or proprietary nature. A party will not disclose the other party’s Confidential Information to any third party without the prior written consent of the other party, nor make use of any of the other party’s Confidential Information except in its performance under this Agreement.  Each party accepts responsibility for the actions of its agents or employees and shall protect the other party’s Confidential Information in the same manner as it protects its own valuable confidential information, but in no event shall less than reasonable care be used. Licensee will not remove or destroy any proprietary markings or restrictive legends placed upon or contained in the Software. A receiving party shall promptly notify the disclosing party upon becoming aware of a breach or threatened breach hereunder, and shall cooperate with any reasonable request of the disclosing party in enforcing its rights. 

5.2. Exclusions.  Information will not be deemed Confidential Information hereunder if such information: (a) is known prior to receipt from the disclosing party, without any obligation of confidentiality; (b) becomes known to the receiving party directly or indirectly from a source other than one having an obligation of confidentiality to the disclosing party; (c) becomes publicly known or otherwise publicly available, except through a breach of this Agreement; or (d) is independently developed by the receiving party. The receiving party may disclose Confidential Information pursuant to the requirements of applicable law, legal process or government regulation, provided that it gives the disclosing party reasonable prior written notice to permit the disclosing party to contest such disclosure, and such disclosure is otherwise limited to the required disclosure. Turbonomic recognizes that (1) courts of competent jurisdiction may require certain information to be released and (2) that Federal agencies are subject to the Freedom of Information Act, 5 U.S.C. 552, which requires that information that does not fall under certain exceptions must be released when requested and, therefore, some information may be released despite being characterized as “confidential” by the vendor.

6. LIMITED WARRANTY
6.1. Warranty.  Turbonomic warrants that: (a) it has the right to grant the license to use the Software as set out in this Agreement; and (b) for a period of sixty (60) days following the initial delivery of the Software to Licensee the Software will perform in substantial conformity with its Documentation. 

6.2. No Other Warranty. THE ABOVE WARRANTIES ARE IN LIEU OF ALL OTHER WARRANTIES EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, NONINFRINGEMENT, TITLE, QUALITY, OR FITNESS FOR A PARTICULAR PURPOSE.  

6.3. Remedy.  If the above warranties are breached, Turbonomic will, at its option and at no cost to Licensee, (a) provide remedial services necessary to enable the Software to conform to the warranty, or (b) replace any defective Software, or (c) refund amounts paid in respect of the defective Software.  Turbonomic’s warranty obligations will only extend to material errors that can be demonstrated to exist in an unmodified version of the Software except where the modifications were carried out by Turbonomic or with its written approval. Licensee will notify Turbonomic promptly in writing of any breach of warranty.  Licensee will provide Turbonomic with a reasonable opportunity to remedy any breach and reasonable assistance in remedying any defects.  The remedies set out in this subsection are Licensee’s sole remedies for breach of the above warranties.  
7. LIMITATION OF LIABILITY.

7.1. Consequential Damage Waiver. EXCEPT AS MAY ARISE OUT OF EITHER PARTY’S BREACH OF SECTION 5, NEITHER PARTY (NOR TURBONOMIC’S SUPPLIERS) WILL BE LIABLE TO THE OTHER OR ANY THIRD PARTY FOR LOSS OF PROFITS, OR SPECIAL, INDIRECT, INCIDENTAL, CONSEQUENTIAL OR EXEMPLARY DAMAGES, INCLUDING COSTS, IN CONNECTION WITH THE SUPPLY, USE OR PERFORMANCE OF THE SOFTWARE OR SERVICES, OR THE PERFORMANCE OF ITS OTHER OBLIGATIONS UNDER THIS AGREEMENT, EVEN IF IT IS AWARE OF THE POSSIBILITY OF THE OCCURRENCE OF SUCH DAMAGES. 

7.2. Limitation of Liability. IN ANY EVENT, THE TOTAL LIABILITY OF TURBONOMIC (INCLUDING ANY OF ITS SUPPLIERS) TO LICENSEE FOR ANY CLAIM UNDER THIS AGREEMENT AND ANY ORDER SCHEDULE, WHETHER IT ARISES BY STATUTE, CONTRACT OR OTHERWISE, WILL NOT EXCEED THE AMOUNTS PAID BY (AND NOT OTHERWISE REFUNDED TO) LICENSEE TO TURBONOMIC UNDER ANY ORDER SCHEDULE FOR THE SOFTWARE OR SERVICES IN THE SIX (6) MONTHS IMMEDIATELY PRECEDING THE EVENT FIRST GIVING RISE TO THE CLAIM. THE FOREGOING LIMIT DOES NOT APPLY TO TURBONOMIC’S OBLIGATIONS UNDER SECTION 5. THE PROVISIONS OF THIS AGREEMENT ALLOCATE RISKS BETWEEN THE PARTIES. THE PRICING SET FORTH IN THE ORDER SCHEDULES REFLECTS THIS ALLOCATION OF RISK AND THE LIMITATION OF LIABILITY SPECIFIED HEREIN.  THE FOREGOING EXCLUSION/LIMITATION OF LIABILITY SHALL NOT APPLY TO (1) PERSONAL INJURY OR DEATH RESULTING FROM TURBONOMIC’S NEGLIGENCE; (2) FOR FRAUD; OR (3) FOR ANY OTHER MATTER FOR WHICH LIABILITY CANNOT BE EXCLUDED BY LAW.  This clause shall not impair the U.S. Government’s right to recover for fraud or crimes arising out of or related to this Government Contract under any federal fraud statute, including the False Claims Act, 31 U.S.C. §§ 3729-3733.

8. INTELLECTUAL PROPERTY INDEMNIFICATION
8.1. Indemnity.  Turbonomic shall defend Licensee (at Turbonomic’s expense) to the extent permitted by 28 U.S.C. § 516 against any claim or suit brought by a third party against Licensee alleging that the Software, or any part thereof, infringes upon a copyright or misappropriate a trade secret of such third party.  Turbonomic shall pay any damages finally awarded to such third party by a court of competent jurisdiction resulting from such claim or suit, or agreed to in a written settlement by Turbonomic.  Turbonomic’s obligations under this Section shall arise only if:  (a) Licensee promptly notifies Turbonomic in writing of any such claim or suit in writing; (b) Licensee permits Turbonomic to intervene in any such claim or suit at its own expense and through counsel of its choosing, and (c) Licensee fully cooperates with Turbonomic in defense of such suit or claim.  If the Software, or any part thereof, is held to infringe a copyright or misappropriate a trade secret, or in Turbonomic’s sole discretion, is likely to infringe a copyright, Turbonomic (at Turbonomic’s sole option) shall (r) procure for Licensee the right to continue using the Software; (s) replace or modify the Software with products of equivalent functionality; or (t) refund to Licensee an amount equal to the Licensee fee paid by Licensee for the affected Software as depreciated on a straight-line basis over a period of three (3) years following delivery of the Software in accordance with the terms of this Agreement.  Turbonomic shall have no responsibility under this Section (1) if the suit or claim arises from:  (w) modification of the Software not carried out by Turbonomic; (x) Licensee's failure to install an Update/Upgrade that would have avoided the alleged infringement; (y) failure to use the Software in accordance with the Documentation; or (z) combination of the Software with products not provided by Turbonomic or (2) with respect to any settlement (whether purporting to bind Turbonomic or otherwise) to which Turbonomic has not provided its prior written consent;.  

8.2. Sole Obligation.  This Section 8 states Turbonomic’s sole obligation and Licensee’s sole remedy concerning any claim that the Software infringes or misappropriates any intellectual or proprietary rights of any third party.

9. USAGE VERIFICATION

At Turbonomic’s written request, and no more than every six months, Licensee shall (a) provide Turbonomic with a signed certification (i) verifying that the Software is being used pursuant to the provisions of this Agreement and (ii) listing all copies and the respective locations of the Software and (b) permit Turbonomic to verify Licensee's deployment and use of the Software for compliance with the terms and conditions of this Agreement by reviewing log reports maintained and generated by the Software.  Any such review shall be conducted remotely, in accordance with Government security requirements (to the extent applicable), and scheduled during Licensee’s normal business hours so as to not interfere unreasonably with Licensee's business activities. Licensee will maintain all log files and provide Turbonomic access to such files during the review.  If Licensee's use of the Software is found to be greater than contracted for, Licensee will be invoiced for the additional licenses and the unpaid license fees shall be payable in accordance with this Agreement.  Licensee also acknowledges that the Software may include password protection, anti-copying subroutines or other security measures designed to monitor the usage of the Software for license management purposes and Licensee will take no action to circumvent or otherwise tamper with such measures.  
10. TERMINATION
This Agreement or an Order Schedule hereunder may be terminated by mutual agreement of Turbonomic and Licensee.  Upon any termination of this Agreement or an Order Schedule, all applicable licenses are also terminated, and Licensee shall immediately cease use of the applicable Software and certify in writing to Turbonomic within thirty (30) days after termination that Licensee has destroyed or returned to Turbonomic such Software and all copies thereof.  However, if this Agreement is terminated, but not outstanding Order Schedule(s), the terms and conditions of this Agreement shall continue to govern such Order Schedules. Termination of the term of this Agreement or an Order Schedule shall not limit either party from pursuing any remedies available to it, or relieve Licensee of its obligation to pay all fees that have accrued, have been paid, or have become payable by Licensee hereunder. All provisions of this Agreement which by their nature are intended to survive the termination of this Agreement (including, without limitation, the provisions of Sections 4, 5, 6, 7, 8, 9, 10 and 11) shall survive such termination.

11. GENERAL PROVISIONS
11.1. Entire Agreement and Controlling Documents.  This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof, and supersedes all proposals, understandings, representations, warranties, covenants, and any other communications (whether written or oral) between the parties relating thereto and is binding upon the parties and their permitted successors and assigns.  Only a written instrument that refers to this Agreement and is duly signed by the authorized representatives of both parties may amend this Agreement.  The terms and conditions contained in any purchase order issued by Licensee shall be of no force or effect, even if the order is accepted by Turbonomic.  This Agreement shall not take precedence over the terms of the underlying GSA Schedule Contract or any specific, negotiated terms on the GSA Customer’s Purchase Order. This Agreement shall apply to all Software and Services ordered by Licensee or delivered to Licensee by Turbonomic. 
11.2. Assignment.  This Agreement shall be binding upon and for the benefit of Turbonomic, Licensee and their permitted successors and assigns.  Licensee may not assign its rights under this Agreement either in whole or in part without the prior written consent of Turbonomic.  Turbonomic may assign this Agreement in accordance with FAR part 42.12.
11.3. Export.  Licensee acknowledges that the export of any Software is subject to export or import control and Licensee agrees that any Software or the direct or indirect product thereof will not be exported (or re-exported from a country of installation) directly or indirectly, unless Licensee obtains all necessary licenses from the U.S. Department of Commerce or other agency as required by law.  

11.4. US Government Rights.  The Software is a "Commercial Item," as that term is defined in 48 C.F.R. 2.101 (Oct. 1995), and is comprised of "commercial computer software" and "commercial computer software documentation". If acquired by or on behalf of a civilian agency, the U.S. Government acquires this commercial computer software and/or commercial computer software documentation subject to the terms of this License as specified in 48 C.F.R. 12.212 (Computer Software) and 12.211 (Technical Data) of the Federal Acquisition Regulation ("FAR") and its successors. This U.S. Government Rights clause is in lieu of, and supersedes, any other FAR, DFARS, or other clause or provision that addresses Government rights in computer software or technical data under this License.  Any restrictive markings or legends on the software shall not be removed by any party. 
11.5. Governing Law; Jurisdiction.  This Agreement shall be governed by and construed in accordance with applicable U.S. federal law. The United Nations Convention on Contracts for the International Sale of Goods is specifically excluded from application to this Agreement.  

11.6. Headings; Counterparts.  The headings to the sections of this Agreement are for ease of reference only and shall not affect the interpretation or construction of this Agreement. This Agreement may be executed in multiple counterparts, each of which shall be deemed to be an original and all of which shall be deemed to be an original instrument. Once signed, any reproduction of this Agreement made by reliable means (e.g., photocopy, facsimile) shall be considered an original.

11.7. Relationship of the Parties.  Turbonomic and Licensee are independent contractors, and nothing in this Agreement shall be construed as making them partners or creating the relationships of employer and employee, or principal and agent between them, for any purpose whatsoever.  Neither party shall make any contracts, warranties or representations or assume or create any obligations, express or implied, in the other party's name or on its behalf.

11.8. Excusable delays. Turbonomic shall be liable for default hereunder unless nonperformance is caused by an occurrence beyond its reasonable control and without its fault or negligence such as acts of God or the public enemy, acts of the Government in either its sovereign or contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, unusually severe weather or delays of common carriers. Turbonomic shall notify Licensee’s Contracting Officer in writing as soon as it is reasonably possible after the commencement of any excusable delay, setting forth the full particulars in connection therewith, shall remedy such occurrence with all reasonable dispatch, and shall promptly give written notice to Licensee’s Contracting Officer of the cessation of such occurrence.

11.9. Notices.  Any demand, notice, consent, or other communication required by this Agreement must be given in writing and shall be deemed delivered upon receipt when delivered personally or upon confirmation of receipt following delivery by internationally recognized overnight courier service, in each case addressed to the receiving party at its address set forth on an Order Schedule, with a copy to the Legal Department at the address first listed above for each party.  Either party may change its address by giving written notice of such change to the other party.

11.10. Waiver and Severability.  Performance of any obligation required by a party hereunder may be waived only by a written waiver signed by an authorized representative of the other party, which waiver shall be effective only with respect to the specific obligation described therein.  The failure of either party to exercise any of its rights under this Agreement will not be deemed a waiver or forfeiture of such rights. The invalidity or unenforceability of one or more provisions of this Agreement will not affect the validity or enforceability of any of the other provisions hereof, and this Agreement will be construed in all respects as if such invalid or unenforceable provision(s) were omitted

11.11. Publicity.  Either party shall obtain the prior written approval of the other for any press release or media advertisement that concern the transactions contemplated by this Agreement. Additionally, publicity is subject to General Services Administration Acquisition Regulation (GSAR) 552.203-71.

	IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized representatives. 
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TURBONOMIC MAINTENANCE & SUPPORT POLICY
(Standard)
1.
Definitions.  Capitalized terms used in this policy statement and not otherwise defined shall have the respective meaning assigned thereto in Turbonomic’s license agreement.  The following terms shall have the following meaning.

1.1.
“Authorized Contact” has the meaning assigned thereto in Section 4.5 below.

1.2.
“Error” means an error in the Licensed Software, which significantly degrades use of the Licensed Software as compared to the published and functional performance documentation for the Licensed Software.

1.3.
“Fix” means the repair or replacement of object or executable code within the Licensed Software to remedy an Error.

1.4.
“Severity 1” means that the Licensed Software is non-operational and there is no known Workaround.

1.5.
“Severity 2” means a problem with the Licensed Software that causes a serious disruption which cannot be solved (temporarily) by a Workaround.

1.6.
“Severity 3” means a non-critical problem in the Licensed Software where Licensee is able to continue to use the Licensed Software and a Workaround is available.

1.7.
“Severity 4” means a non-Severity 1, 2 or 3 Error.

1.8.
“Standard Service Hours” means 8.30AM to 6:00 PM (GMT and U.S. Eastern time), excluding US and UK holidays.

1.9.
“Standard Support Reply Time” means the elapsed time during Standard Service Hours between the receipt of a Support Call and the target time within which Turbonomic begins Support as verified by a verbal or email confirmation to Licensee.

1.10.
“Support” means the support set forth in this policy statement, including (a) the provision of Updates related to the Licensed Software; (b) assistance by telephone or internet with respect to the use of the Licensed Software including without limitation (i) clarification of functions and features of the Licensed Software, (ii) clarification of the documentation, and/or (iii) guidance in the operation of the Licensed Software; and (c) Error verification, analysis and correction.

1.11.
“Support Call” means a telephone call or email notification from Licensee to Turbonomic in respect of a Severity 1, Severity 2, Severity 3, or Severity 4 Error.

1.12.
“Update” means an update, enhancement, modification, bug-fix, patch, or Error correction that Turbonomic makes generally available to end users of the Licensed Software to whom Turbonomic owes a support obligation, but excludes hardware, software or services for which Turbonomic would generally charge an additional fee.  Updates shall be deemed to be Licensed Software for purposes of the Agreement.

1.13.
“Workaround” means a change in the procedures followed or data supplied by Licensee to avoid an Error without substantially impairing Licensee’s use of the Licensed Software.

2.
Support Services.  For so long as Licensee is current in payment of all Support Fees and subject to the terms and conditions of the Agreement, Licensee will receive Support as specified herein.

2.1.
Licensee Support Center.  Turbonomic shall receive Support Calls from an Authorized Contact and assign an Error priority level to the request during Standard Service Hours.

2.2.
Support Call Logging.  Turbonomic shall acknowledge receipt of Support Calls by telephone or the same method that the Support Call was received with a tracking number within the Standard Support Reply Times.

2.3.
Support Reply Times.  Support for the Licensed Software is available during Standard Service Hours with the following Standard Support Reply Times:

Error Priority
Standard Support Reply Time

Severity 1
1 hour

Severity 2
4 hours

Severity 3
24 hours

Severity 4
72 hours

Where Turbonomic does not acknowledge receipt of a Support Call within the applicable Support Response Times, the following escalation contact protocol shall apply:

Error Priority
Standard Support Reply Time Elapsed
Escalation Contact

Severity 1
2 hours




Support Manager

Severity 1
4 hours




Support Director

Severity 1
8 hours




President

Severity 2
8 hours




Support Manager

Severity 2
12 hours




Support Director

2.4.
Response.  Following acknowledgement by Turbonomic in response to a Support Call in respect of a Severity 1 or 2 Error, Turbonomic will work uninterrupted during Standard Service Hours using commercially reasonable efforts to provide Licensee with a Workaround or Fix.  Following acknowledgement of a Severity 3 Error, Turbonomic will work using commercially reasonable efforts during Standard Service Hours to provide Licensee with a Workaround or Fix.  Following acknowledgement of a Severity 4 Error, Turbonomic will use commercially reasonable efforts to incorporate any necessary changes with the next release of the Licensed Software, or provide a Fix or Workaround thereto, in its sole discretion.

2.5.
Licensee Issues.  If Turbonomic believes that a problem reported by Licensee may not be due to an Error in the Licensed Software, Turbonomic will so notify Licensee.

3.
Exclusions. 

3.1.
Support does not include services requested as a result of, or with respect to, causes which are not attributable to Turbonomic or the Licensed Software (“Excluded Services”).  Excluded Services will be billed to Licensee at Turbonomic’s then-current rates.  Causes which are not attributable to Turbonomic or the Licensed Software include, but are not limited to:

(a) installation, modification, customization, alteration or addition or attempted installation, modification, customization, alteration, or addition of the Licensed Software undertaken by any party other than Turbonomic or an authorized designee of Turbonomic;

(b) Errors arising out of misuse, negligence, misapplication, or willful acts of Licensee or any third party;

(c) any combination of the Licensed Software with any computer hardware or software not provided or approved in writing by Turbonomic;

(d) use of the Licensed Software other than in accordance with its documentation or the Agreement; or

(e) use of a version of the Licensed Software other than the current release or the two (2) immediately previous releases.

4.
Licensee Responsibilities.  Turbonomic’s provision of Support to Licensee is subject to the following.

4.1.
Information.  Licensee is responsible for providing sufficient information and data to allow Turbonomic to readily reproduce all reported Errors.

4.2.
Access.  Licensee shall provide Turbonomic with necessary access to the Licensed Software, personnel, and equipment during Standard Service Hours.  This access includes the ability to remotely access the Licensed Software, subject to Licensee’s security procedures.

4.3.
Report Errors.  Licensee shall document and promptly report all detected Errors to Turbonomic.  At Turbonomic’s direction, Licensee shall take all steps necessary to carry out procedures for the rectification of Errors within a reasonable time after such procedures have been received from Turbonomic.

4.4.
Training.  Licensee shall properly train its personnel in the use and application of the Licensed Software.

4.5.
Authorized Contacts.  Licensee shall appoint a reasonable number of trained individuals to serve as primary contacts between Licensee and Turbonomic regarding the registry and report of Support Calls (each an “Authorized Contact”).  All of Licensee’s Support Calls and Support inquiries shall be initialized through the Authorized Contacts.

THIS SUPPORT POLICY DEFINES A SERVICE ARRANGEMENT AND NOT A PRODUCT WARRANTY.  THE LICENSED SOFTWARE AND MATERIALS AND SERVICES RELATED THERETO ARE SUBJECT EXCLUSIVELY TO THE WARRANTIES SET FORTH IN THE AGREEMENT.  THIS SUPPORT POLICY DOES NOT CHANGE OR SUPERSEDE ANY TERM OF ANY SUCH AGREEMENT. 

END-USER LICENSE AGREEMENT FOR TECHSMITH SOFTWARE - CAMTASIA® for Windows and Mac

IMPORTANT- READ CAREFULLY: This end-user license Agreement (“EULA”) is a legally binding license agreement between an Ordering Activity (an entity entitled to order under GSA Schedule contracts as defined in GSA Order ADM 4800.2I, as may be revised from time to time) and TechSmith Corporation, whose address is 2405 Woodlake Drive, Okemos, Michigan 48864 (“TechSmith”) for the TechSmith Software identified above and as further defined in this EULA.  “You” shall mean the Ordering Activity itself and shall not apply to, nor bind (1) the individual(s) who utilize the Software/Service/Site on Contractor’s behalf or (2) any individual users who happens to be employed by, or otherwise associated with, Ordering Activity.  Contractor will look solely to Ordering Activity to enforce any violation or breach of this Agreement by such individuals, subject to Federal law.  To the extent the terms of this License Agreement conflict with the terms of the GSA Schedule 70 contract, the terms of the GSA Schedule 70 contract will prevail.
THE SOFTWARE IS PROTECTED BY U.S. COPYRIGHT LAWS AND INTERNATIONAL COPYRIGHT TREATIES, AS WELL AS OTHER INTELLECTUAL PROPERTY LAWS AND TREATIES. TECHSMITH AND/OR ITS SUPPLIERS OR LICENSORS, ARE AND SHALL REMAIN THE OWNERS OF ALL INTELLECTUAL PROPERTY RIGHTS IN THE SOFTWARE. THE SOFTWARE IS LICENSED TO YOU ON A NON-EXCLUSIVE, NON-ASSIGNABLE, NON-TRANSFERABLE, LIMITED, PERSONAL BASIS, NOT SOLD.
TECHSMITH STRIVES TO PROTECT THE SECURITY AND PRIVACY OF THE USERS OF ITS PRODUCTS. THE TECHSMITH PRIVACY POLICY FOUND AT:
https://www.techsmith.com/privacy-policy.html
WHEN YOU USE THE SOFTWARE, TECHSMITH MAY COLLECT CERTAIN INFORMATION ABOUT YOUR COMPUTER THROUGH A CALL HOME SYSTEM OR OTHERWISE TO FACILITATE, EVALUATE AND VERIFY YOUR USE OF THE SOFTWARE WHICH MAY BE SENT TO A TECHSMITH WEB OR THIRD PARTY CLOUD SERVER FOR STORAGE OR FURTHER PROCESSING BY TECHSMITH AND/OR ITS PARTNERS, SUBSIDIARIES OR AFFILIATES, INCLUDING, BUT NOT LIMITED TO, REVULYTICS AND/OR REVULYTICS’S        PARTNERS, SUBSIDIARIES OR AFFILIATES, FOR TECHSMITH’S OWN INTERNAL USE. THIS INFORMATION IS GENERALLY COLLECTED IN THE AGGREGATE FORM, WITHOUT IDENTIFYING ANY USER INDIVIDUALLY, ALTHOUGH THE IP ADDRESS, COMPUTER AND SESSION ID IN RELATION TO PURCHASES AND DOWNLOADS/INSTALLATIONS OF THE SOFTWARE MAY BE TRACKED AS PART OF TECHSMITH'S CUSTOMER ORDER REVIEW, STATISTICAL ANALYSIS, FRAUD AND PIRACY PREVENTION EFFORTS. FOR EXAMPLE, TECHSMITH MAY COLLECT INFORMATION SUCH AS THE NUMBER OF DOWNLOADS/INSTALLATIONS OR TRIALS OF THE SOFTWARE OR THE TYPE OF OPERATING SYSTEM USED, FOR NONIDENTIFYING STATISTICAL ANALYSIS AND FOR IMPROVING THE SOFTWARE, PROVIDING YOU WITH A MORE RELEVANT EXPERIENCE. TECHSMITH MAY ALSO COLLECT CERTAIN INFORMATION, SUCH AS NAMES AND E-MAIL ADDRESSES IN CONNECTION WITH YOUR USE OF CERTAIN FEATURES OF THE SOFTWARE WHICH ALSO MAY BE SENT TO A TECHSMITH WEB SERVER OR A THIRD PARTY SERVERS TO PROVIDE YOU WITH YOUR REQUESTED ONLINE SERVICES. 
AS A RESULT, BY DOWNLOADING AND USING CERTAIN FEATURES OF THE SOFTWARE AT THE USER’S SOLE DISCRETION THAT INTEGRATE GOOGLE DRIVE, YOUTUBE, ITUNES, DROPBOX, OR MICROSOFT’S ONEDRIVE, OFFICE 365, OR OFFICE APPLICATIONS (E.G. WORD, EXCEL, POWERPOINT, OUTLOOK, ONENOTE) AS WELL AS TECHSMITH’S SCREENCAST.COM® AND TECHSMITH RELAY® SITES AND SERVICES, FOR EXAMPLE, YOU EXPRESSLY CONSENT TO YOUR CONTENT BEING SHARED WITH BOTH TECHSMITH AND/OR GOOGLE, DROPBOX, APPLE,  MICROSOFT, AS ELECTED AT YOUR DISCRETION, AND SUCH DATA WILL BE SUBJECT TO THE RESPECTIVE TERMS AND PRIVACY POLICIES AND AVAILABLE FOR USE WITH YOUR TECHSMITH AND GOOGLE, DROPBOX, APPLE,  MICROSOFT, OR OTHER APPLICABLE SERVICE PROVIDER ACCOUNTS.
IN ADDITION, TECHSMITH UTILIZES DATA MONITORING AND SCOURING TECHNOLOGIES TO OBTAIN AND TRANSMIT DATA ON USERS OF ILLEGAL COPIES OF THE SOFTWARE. THIS DATA COLLECTION IS NOT PERFORMED ON USERS OF LEGALLY LICENSED SOFTWARE FROM TECHSMITH AND ITS AUTHORIZED RESELLERS AND DISTRIBUTORS. IF YOU ARE USING AN ILLEGAL COPY OF OUR SOFTWARE AND DO NOT CONSENT TO THE COLLECTION AND TRANSMISSION OF SUCH DATA (INCLUDING TO THE UNITED STATES), CEASE USING THE ILLEGAL VERSION AND CONTACT TECHSMITH OR ONE OF ITS AUTHORIZED RESELLERS AND DISTRIBUTORS TO OBTAIN A LEGALLY LICENSED COPY.
BY DOWNLOADING A TRIAL VERSION OF THE SOFTWARE, YOU CONSENT TO TECHSMITH KEEPING YOU INFORMED VIA EMAIL AND/OR IN-APP NOTIFICATIONS ABOUT OUR PRODUCTS AND SERVICES. TO OPT OUT OF FUTURE EMAILS, CLICK THE UNSUBSCRIBE LINK IN ANY MARKETING EMAIL YOU RECEIVE FROM US. TO OPT OUT OF FUTURE IN-APP NOTIFICATIONS, OPEN APP PREFERENCES IN THE CAMTASIA EDITOR AND DESELECT ‘SEND ANONYMOUS USAGE DATA’ IN THE PROGRAM TAB ON WINDOWS OR THE GENERAL TAB ON MAC. TO LEARN MORE ABOUT YOUR MARKETING CHOICES, YOU CAN REFER TO THE TECHSMITH PRIVACY POLICY.
YOU ACKNOWLEDGE AND AGREE: (A) THAT YOU ARE NOT AN OWNER OF THE SOFTWARE OR ANY COPIES OF THE SOFTWARE; (B) THAT YOU ARE A MERE LICENSEE OF THE SOFTWARE AND ANY COPIES OF THE SOFTWARE, WITHOUT ANY RIGHT TO FURTHER TRANSFER OR DISTRIBUTE THE SOFTWARE OR ANY COPIES OF THE SOFTWARE OR PROVIDE ACCESS TO THE SOFTWARE IN ANY MANNER WITHOUT TECHSMITH’S PRIOR WRITTEN CONSENT.
THE SOFTWARE INCLUDES TECHNOLOGY DESIGNED TO PREVENT UNAUTHORIZED USE AND COPYING, AND TECHNOLOGY TO HELP YOU MANAGE LICENSES OR SUBSCRIPTIONS. SUCH TECHNOLOGY MAY PREVENT YOUR USE OF THE SOFTWARE IF YOU DO NOT FOLLOW THE VALIDATION, INSTALLATION, AND/OR LICENSE OR SUBSCRIPTION MANAGEMENT PROCESS DESCRIBED IN THE SOFTWARE AND DOCUMENTATION OR THE APPLICABLE AUTHORIZED TECHSMITH RESELLER OR DISTRIBUTOR DOCUMENTATION. INFORMATION ABOUT VALIDATION AND LICENSE MANAGEMENT IS AVAILABLE FROM TECHSMITH OR FROM A TECHSMITH AUTHORIZED RESELLER OR DISTRIBUTOR.
. YOUR SUBSCRIPTION WILL CONTINUE FOR THE LENGTH OF THE INITIAL SUBSCRIPTION LICENSE TERM YOU. 
ONGOING ACCESS TO A SUBSCRIPTION TO THE SOFTWARE, IF APPLICABLE, REQUIRES: (A) A RECURRING INTERNET CONNECTION TO ACTIVATE, RENEW, AND VALIDATE THE SUBSCRIPTION LICENSE, (B) YOUR AUTHORIZED RESELLER’S, DISTRIBUTOR’S, OR TECHSMITH’S RECEIPT OF RECURRING SUBSCRIPTION PAYMENTS. 
Definitions.

1. "Computer" means a virtual or physical computer device that accepts information in digital or similar form and manipulates it for specific result based on a sequence of instructions.

2. "Content" means any video, audio, data, music, still images, quizzes and any other output of the Software and any video, audio, data, music, still images, quizzes, or other input into the Software.

3. "Device" means a computer hardware system (whether physical or virtual) with a storage device or a mobile device capable of running the Software. A hardware partition or blade is considered to be a device.

4. "Internal Network" means a private, proprietary network resource accessible only by employees and inpidual contractors (i.e., temporary employees) of a specific corporation or similar business entity. Internal Network does not include portions of the internet or any other network community open to the public, such as membership or subscription driven groups, associations, and similar organizations.

5. “Library Content” shall mean any and all media assets embedded or displayed in the Camtasia® Library or may be accessed through TechSmith’s or its authorized licensors’ web sites, specifically, without limitation, TechSmith or other third party media assets comprised of digital still images, music, audio files, animations, clipart, composites, fonts, graphics, illustrations, motion sequences, photographs, sound effects, video, video trailers, data, quizzes, surveys or any other visual representation that are now known or may become known in the future, together with all accompanying metadata and other material.

6. “Online Services” means quiz or any other text, image, video, audio, data processing or hosting services.

7. “Resellers and Distributors” means a TechSmith authorized partner, e-merchant, or a portal, within which TechSmith manages its Software channel.

8. "Software" means use of a copy of computer software application identified above and associated media, Library Content and Online Services and a copy of the printed materials, and may include "online" or electronic documentation as well as licensed third party Content. The Software does not include source code.

9. "Trial Version" means a version of the Software which may have limited features and is limited in terms of the length of time the Software may be used and will cease operating after a predetermined amount of time ("the Trial Period") due to an internal mechanism within the Trial Version. The Software will notify you that the Software is in trial mode, which may include, but would not be limited to, watermarking.

10. “Your Content” means the Content resulting from your use of the Software.

1. Grant of License and Restrictions.
The following section applies to all versions of the Software unless the Help > About dialog in the Software specifies a Multi-user, Site or Enterprise version, for example.

1.1 General Grant. If you obtained the Software and any required Software key(s) from TechSmith or one of its authorized Resellers or Distributors and so long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, TechSmith hereby grants you a non-exclusive, non-transferable, limited personal license to install and run one copy of the Software in a manner consistent with its design, documentation, and your order. You may only use the Software according to the license ordered by you and granted by TechSmith. TechSmith offers several license types to meet the needs of its customers’ particular licenses that are offered for the Software depending on the intended use of the Software. Your order shall designate the specific application of the Software which may include, a Multi-user License, Site License, Enterprise License, or Volume Discount License, for example. 

1.2 General and Cross Platform Use. Except as otherwise provided in this EULA and so long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, you are licensed to install and run one copy of the Software on one licensed device (the first licensed device) for use by one person at a time. Provided that you comply with all the terms and conditions of this EULA and when required by the Software, you present a valid, authorized, and activated Software key, you may also install and run a second copy of the Software on a second licensed device for use only by you for your internal business or individual use only, whichever is applicable. Only one person at a time may use the Software on each licensed device and the two licensed devices may not be used simultaneously by that one person. You are licensed to install and use both the Camtasia® for Windows and Mac version of the Software, provided that you are only licensed to use one version of the Software on one platform and in one language at a time (not simultaneously). The components of the Software are licensed as a single unit, and you may not separate or virtualize the components and install them on different devices. By way of clarity, if this license has been entered into by an entity or organization, the copies of the Software licensed hereunder may only be used for the internal business purposes of the licensee entity or organization. 

1.3 Subscription Edition. Notwithstanding anything to the contrary herein, specifically, without limitation, Section 2.5 (Term and termination), for the Software available on a subscription-basis (“Subscription Edition”), you may install and use the Subscription Edition only in accordance with this EULA and your subscription order during the non-perpetual license term indicated in your subscription order (the “Subscription License Term”). Subject to the terms and conditions of this EULA and your subscription order or any other applicable Additional Subscription Terms as further defined below, for the Subscription Edition, TechSmith and/or its authorized Reseller or Distributor allows you to install and use the current version of the Subscription Edition on the same Computer during the Subscription License Term. You agree that TechSmith may change the type of Software (such as specific components, versions, platforms, languages, etc.) included in the Subscription Edition at any time and shall not be liable to Customer whatsoever for such change so long as the function of the software remains unchanged. Ongoing access to a Subscription Edition requires: (a) a recurring Internet connection to activate, renew, and validate the license, (b) TechSmith’s or its authorized Reseller’s or Distributor’s receipt of recurring subscription payments,..

1.4 Distribution from Server. So long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, you are licensed to copy an image of the Software onto Computer file server(s) within your Internal Network for the purpose of downloading and installing the Software onto devices within the same Internal Network for use as permitted by Section 1.1 and 1.2 above. 

1.5 Server use. So long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, you are licensed to install a copy of the Software on Computer file server(s) within your Internal Network only for use of the Software initiated by an individual from a Computer within the same Internal Network as permitted by Sections 1.1 and 1.2 of the EULA. The total number of users (not the concurrent number of users) able to use the Software on such Computer file servers(s) may not exceed the number permitted by the license ordered by you.

By way of example, the foregoing does not permit you to install or access (either directly or through commands, data or instructions) the Software: (i) from or to a Computer or device not part of your Internal Network, (ii) for enabling web hosted workgroups or services available to the public, (iii) by an individual or entity to use, download, copy or otherwise benefit from the functionality of the Software unless licensed to do so by TechSmith, (iv) as a component of a system, workflow or service accessible by more than the number of users permitted by the license ordered by you, or (v) for operations not initiated by an individual user (e.g., automated server processing).

1.6 TACC for Camtasia® for Mac. So long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, as to your use of Camtasia® for Mac only, you are licensed to install or access a copy of the executable TechSmith Audio Screen Capture Component (TACC) of the Software, for the sole and only purpose of allowing you as an end user of the Software to capture system audio files created with the Software. You receive no other rights to the TACC or the Software other than those specifically granted in this Section and this EULA.

1.7 Restrictions on Secondary Use by Multi-user Licensees. If the Software was obtained under a TechSmith multi-user license program by any licensee, the second copy of the Software made under Section 1.2 must be used solely for the benefit and business of that multi user licensee.

1.8 Backup Copy. So long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, you are licensed to make a reasonable number of backup copies of the Software, provided, your backup copies are not installed or used for other than archival purposes.

1.9 Integrity of 3rd Party Content and Software. Your use of the Software may be impaired by digital rights management systems in order to protect the integrity of certain third party Content and the Software. You may not use any Computer or hardware designed to defeat any copy-protection device, should the Content or Software you have licensed utilize such protection. You may not remove or alter any trademark, trade names, product names, logos, copyright notices, legends, symbols, labels, or watermarking in any 3rd party Content or the Software, except to the extent as expressly indicated in the 3rd party Content or Software.

2. Description of other Rights and Limitations. 
TechSmith’s grant to you of a non-exclusive, nontransferable, limited personal license to install and use the Software in a manner consistent with its design, documentation, and your order, is further conditioned upon your compliance with all of the following conditions: 

2.1 Limitations on Reverse Engineering, De-compilation, and Disassembly. You may not reverse engineer, decompile, translate, localize or disassemble the Software.

2.2 Separation of Components. The Software is licensed as a single product. Its component parts may not be separated for use on more than one Computer. You may not unbundle or repackage the Software for distribution. 

2.3 No Rental. You may not rent, license, assign, transfer, time share, host, lend, sublicense, distribute, or lease the Software, or any access code or any licenses associated with the same for any purpose, except as otherwise expressly provided in this EULA. 

2.4 No Software License Transfers. 

2.4.1 You may not transfer this license under any circumstances without TechSmith’s prior written consent/approval, and any such consented to or approved transferee must acknowledge, accept and agree in writing to be bound by the terms and conditions of this EULA.

2.4.2 You may not transfer licenses on a short term basis or transfer temporary rights to use the Software without TechSmith’s prior written consent/approval.

2.4.3 The Software and any copies of the Software key or key codes related to the Software and TechSmith’s trademarks may not be copied, reproduced, distributed, used, posted, modified, adapted, prepare derivatives of or displayed in any form or manner on any online auction sites or any other site or material of any kind without the express prior written permission of TechSmith.

Any transfer or posting made in violation of the requirements, conditions, or restrictions of this section will be void and may result in termination of this EULA.

2.5 Term and Termination. The term of this EULA granted to you for the use of the Software is for 1 year, but without prejudice to any other rights, these License Terms and the Group License granted pursuant to these License Terms can be terminated in accordance with Federal Acquisition Regulation 52.212-4(l) and (m) and 52.233-1.. In such event, upon such termination you must destroy all copies of the Software and any key codes associated with the same and all of its component parts and you must provide TechSmith in writing your certification as to the same.

2.6 Software for Windows and Mac. The Software which is the subject matter of this EULA is for use and/or runs on Windows and Mac operating systems only, and the Software key associated with the Software will not be operable on any other systems.

2.7 Trial Version. This section 2.7 and its subparagraphs apply, in addition to the license granted in Section 1 above, and solely if you have received a valid copy of a Trial Version of the Software from TechSmith or its Resellers or Distributors.

2.7.1 Subject to the terms and conditions of this EULA, TechSmith grants to you a non-exclusive license to install a copy of the Trial Version on a single Computer strictly for your internal evaluation and review purposes and not for production purposes.

2.7.2 You shall not: (a) in the aggregate install or use more than one copy of the Trial Version; (b) download the Trial Version under more than one username, if applicable; (c) alter the contents of a hard drive or computer system to enable the use of the Trial Version for an aggregate period in excess of the Trial period for which you may evaluate the Trial Version;(d) disclose the results, if any, of the Software performance benchmarks obtained using the Trial Version to any third party without TechSmith's prior written consent; or (e) use the Trial Version for a purpose other than the sole purpose of determining whether to purchase a license to the Software. Notwithstanding the foregoing, you are strictly prohibited from installing or using a copy of the Trial Version for any commercial training purposes.

2.7.3 Your licensed rights to install and use a copy of the Trial Version under this section 2.7 will immediately terminate upon the earlier of: (a) the expiration of the Trial Period, or (b) such time that you purchase a license to the Software. TechSmith reserves the right to terminate your license to a copy of the Trial Version at any time in its sole discretion. To the extent that any provision in this section 2.7 is in conflict with any other term or condition in this EULA, this section 2.7 shall supersede such other terms and conditions with respect to the Trial Version only, but only to the extent necessary to resolve the conflict. YOU ACKNOWLEDGE THAT THE TRIAL VERSION MAY HAVE LIMITED FEATURES, FUNCTION FOR A LIMITED PERIOD OF TIME, AND/OR HAVE OTHER LIMITATIONS NOT PRESENT IN A NON-TRIAL VERSION OF THE SOFTWARE. NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THIS EULA, THE TRIAL VERSION IS PROVIDED TO YOU ON AN "AS IS" BASIS, AND TECHSMITH DISCLAIMS ANY WARRANTY OR LIABILITY OBLIGATIONS TO YOU OF ANY KIND.
3. Intellectual property Rights. 
This EULA is for the licensed use and access to the Software and not an agreement for sale. You acknowledge that irrespective of any use of the word, “subscription” “purchase”, “Reseller”, or the like hereunder, no ownership rights are being conveyed to you under this EULA or otherwise and you agree that all rights, title, and interests, including, but not limited to, all copyrights, trade secret rights, patent and trademark rights, whether foreign or domestic, in and to the Software (including, but not limited to, any source or object code, images, photographs, animations, video, audio, music, text, and apps incorporated into the Software), the accompanying printed materials, and any copies of the Software, are owned by and shall remain the sole property of TechSmith or its suppliers or licensors.

5. Multiple Environment/Multiple Platforms/Dual-Media Software. 
If you were licensed to receive the Software in a manner that supports multiple environments, platforms, operating systems or languages or in more than one medium, regardless of the type or size of medium you receive, you are licensed to use only one environment, platform, operating system, language or medium that is appropriate for your single Computer at a time. By way of clarity and in accordance with Sections 1.1 and 1.2 of the EULA, you are only licensed to use one version of the Software on one platform and in one language at a time (not simultaneously).You may not use or install the other medium on another Computer other than as expressly stated in the EULA. You may not loan, rent, lease, license, distribute or otherwise transfer the other medium to another user.

6. U.S. Government Restricted Rights. 
The Software and documentation are provided with RESTRICTED RIGHTS. Use, duplication, or disclosure by the government is subject to restrictions as set forth in subparagraph (c) (1) (ii) of the Rights in Technical Data and Computer Software clause at DFARS 252.227-7013 or Rights at 48 CFR 52.227-19, as applicable. The Manufacturer is: TechSmith Corporation, PO Box 26095, Lansing, MI 48909-6095. You acknowledge and agree as a condition to the license granted under this EULA that the Software may not be downloaded or otherwise exported or re-exported: (i) into (or the national resident of) any country to which the U.S. has embargoed goods; or (ii) to anyone on the U.S. Treasury Department's list of specially Designated Nationals or the U.S Commerce Department's Table of Denial Orders. 

7. Limited Warranty. 
TechSmith warrants (the “Limited Warranty”) that: (a) the Software will be in good working order for a period of ninety (90) days from the date of receipt; and (b) any hardware accompanying the Software, if any, will be free from defects in materials and workmanship under normal use and service for a period of one (1) year from date of receipt. Some states and jurisdictions do not allow limitations on duration of an implied warranty, so the above limitation may not apply to you. To the extent allowed by applicable law, implied warranties on the Software and hardware, if any, are limited to ninety (90) days and one year, respectively.

8. Customer Remedies. 

TechSmith's and its suppliers' or licensor's entire liability and your exclusive remedy shall be, at TechSmith's option, either: (a) return the license or subscription fee paid; or (b) repair or replacement of the Software or hardware that does not meet TechSmith's Limited Warranty and which is returned to TechSmith with a copy of your receipt. This Limited Warranty is void if failure of the Software or hardware has resulted from accident, abuse, or misapplication. Any replacement Software or hardware will be warranted for the remainder of the original warranty period or thirty (30) days, whichever is longer. Outside the United States, neither these remedies nor any product support services offered by TechSmith are available without proof of purchase from an authorized international source.

9. NO OTHER WARRANTIES. 
EXCEPT FOR THE LIMITED WARRANTY EXPRESSLY SET FORTH IN SECTION 7 ABOVE, TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, TECHSMITH AND ITS SUPPLIERS, AND LICENSORS DISCLAIM ALL OTHER WARRANTIES, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, OF ACCURACY, QUIET ENJOYMENT, NON-INFRINGEMENT OF THIRD PARTY RIGHTS WITH REGARD TO THE SOFTWARE, CONTENT, OR LIBRARY CONTENT AND ANY ACCOMPANYING HARDWARE.  This clause does not limit or disclaim any of the warranties specified in the GSA Schedule 70 contract under FAR 52.212-4(o).  In the event of a breach of warranty, the U.S. Government reserves all rights and remedies under the contract, the Federal Acquisition Regulations, and the Contract Disputes Act, 41 U.S.C. 7101-7109.
10. NO LIABILITY FOR CONSEQUENTIAL DAMAGES. 
TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL TECHSMITH OR ITS SUPPLIERS, OR LICENSORS, BE LIABLE FOR ANY SPECIAL, INCIDENTAL, INDIRECT, OR CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOSS OF BUSINESS PROFITS, BUSINESS INTERRUPTION, LOSS OF BUSINESS INFORMATION, OR ANY OTHER PECUNIARY LOSS) ARISING OUT OF THE USE OF OR INABILITY TO USE THE SOFTWARE, CONTENT, OR LIBRARY CONTENT, EVEN IF TECHSMITH HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. BECAUSE SOME STATES AND JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, THE ABOVE LIMITATION MAY NOT APPLY TO YOU.  This clause shall not impair the U.S. Government’s right to recover for fraud or crimes arising out of or related to this Contract under any federal fraud statute, including the False Claims Act, 31 U.S.C. 3729-3733.  Furthermore, this clause shall not impair nor prejudice the U.S. Government’s right to express remedies provided in the GSA Schedule contract (e.g., clause 552.238-75 – Price Reductions, clause 52.212-4(h) – Patent Indemnification, and GSAR 552.215-72 – Price Adjustment – Failure to Provide Accurate Information).
11. Content, Library Content and Indemnity. 
11.1 You acknowledge and understand your Content is your sole responsibility including making and keeping back-up copies of your Content and your use and distribution of your Content is at your sole discretion and risk. You shall be solely responsible for any claims or causes of action that may arise in connection with such use and distribution of your Content. Notwithstanding anything to the contrary herein, TechSmith has no responsibility or liability for the deletion or accuracy of your Content or any other Content or Library Content, the failure to store, transmit or receive transmission of your Content or any other Content or Library Content (whether or not processed by the Online Service), or the security, privacy, storage, or transmission of other communications originating with or involving use of the Software. Certain features of the Software enable you to specify the level at which the Software may restrict access to your Content. You are solely responsible for applying the appropriate level of access to your Content. 

11.2 Ownership of Content and Library Content, License, and Restrictions.

11.2.1 Ownership. Title and intellectual property rights in and to any Content or Library Content, displayed by, reproduced, recorded or accessed through the Software, belongs to the respective Content or Library Content owners. Such Content or Library Content may be protected by copyright or other intellectual property laws and treaties, and may be subject to terms of use of the third party providing or displaying such Content or Library Content. This EULA does not grant you any rights to use such Content or Library Content other than as expressly indicated in the Software, this EULA or any Addendums to the same. The Software may be used to reproduce or record your Content, so long as such use is limited to the reproduction of non-copyrightable Content, Content which you own the intellectual property rights in and to the same, or Content which you are authorized or legally permitted to reproduce, record or display.

11.2.2 Library Content License Grant. 
By way of clarity, TechSmith and its suppliers and licensors, specifically, without limitation, Shutterstock and Storybooks, hereby grant to you a non-exclusive, fully-paid and royalty-free, license to use, record, reproduce, distribute, publicly display, modify, create derivative works of, alter, copy, frame, link, archive, transmit, public perform, fix and otherwise use the Library Content in synchronism or time relation with images and use any mechanical or any other subsidiary rights related to the Library Content throughout the world as necessary to create your Content in connection with your use of the Software only, subject to any additional terms, conditions or restrictions as referenced in this section, section 21 and the Addendums set forth below.

11.2.3 Library Content Restrictions. 
Notwithstanding the non-exclusive license to the Library Content granted in 11.2.2 above: 

(a) You shall not resell, market, distribute, sublicense, lease or rent the Library Content on a stand-alone basis (i.e. other than as part of your Content created in connection with your use of the Software) in any manner, including, without limitation, online auctions or on any other online or mobile or wireless or other storage media devices;

(b) You shall not use the Library Content other than in connection with the Camtasia® software program or any upgrade or later version of the same. 

(c) You shall not use the Library Content or any part thereof, as part of a trademark, service mark, trade name or logo;

(d) You shall not use the Library Content to compete with TechSmith;

(e) You shall not use the Library Content as part of a product, program or service or any electronic format intended for multiple distribution or licensing, including, without limitation, templates for web sites, software programs or services, video games and game consoles, etc.;

(f) You shall not use the Library Content in any way that may be considered defamatory, pornographic, libelous, immoral, obscene, fraudulent or illegal, infringing upon any intellectual property rights of others or rights of publicity, an invasion of privacy or that would be reasonably likely to bring any person or property reflected in the Library Content into disrepute;

(g) You shall not remove any notice of copyright, trademark or other proprietary rights and/or notice imbedded in the Library Content;

(h) You shall not install or download the Library Content on a stand-alone basis (i.e. other than as a part of your Content created in connection with your use of the Software), in more than one location at a time or post a copy of the Library Content on a network server or web server for use by others;

(i) You shall not display the Library Content on a stand-alone basis (i.e. other than as a part of your Content created in connection with your use of the Software) in an electronic format that enables a Library Content to be downloaded or distributed via mobile devices or shared on a peer-to- peer or similar file sharing arrangements;

(j) You shall not use the Library Content in any manner which would give a false impression that TechSmith somehow endorsed, sponsored, approved or co-authored your Content; and 

(k) Any and all rights not specifically granted herein or in any additional terms, conditions or restrictions as referenced in this section, section 21 and the Addendums set forth below, are reserved by TechSmith and/or its suppliers or licensors.

11.3 Your Representations and Warranties Regarding Your Content. 
You represent and warrant that: (a) you are the owner, licensor, or authorized user of all your Content; and (b) you will not upload, record, publish, post, link to, or otherwise transmit or distribute Content that: (i) advocates, promotes, incites, instructs, assists or otherwise encourages violence or any illegal activities; (ii) infringes or violates the copyright, patent, trademark, service mark, trade name, trade secret, or other intellectual property rights of any third party or TechSmith, or any rights of publicity or privacy of any party, whether foreign or domestic; (iii) attempts to mislead others about your identity or the origin of a message or other communication, or impersonates or otherwise misrepresents your affiliation with any other person or entity, or is otherwise materially false, misleading, or inaccurate; (iv) promotes, solicits or comprises inappropriate, harassing, abusive, profane, defamatory, libelous, threatening, hateful, obscene, indecent, vulgar, pornographic or otherwise objectionable or unlawful content or activity; (v) is harmful to minors; (vi) contains any viruses, Trojan horses, worms, time bombs, or any other similar software, data, or programs that may damage, detrimentally interfere with, surreptitiously intercept, or expropriate any system, data, information, or property of another; or (vii) violates any law, statute, ordinance, or regulation (including, without limitation, the laws and regulations governing export control, unfair competition, anti-discrimination, or false advertising).

11.4 Use of Your Content with the Online Services. 
Again for clarity and as indicated in 11.2 of this EULA, you retain all of your ownership rights in your Content. By submitting Content, specifically, without limitation, a quiz for processing, which you acknowledge will be transmitted to TechSmith’s servers for such processing, however, you hereby grant to TechSmith an unrestricted, perpetual, non-exclusive, fully-paid and royalty-free, license to reproduce, distribute, display, create derivative works of, and otherwise use your Content, specifically, without limitation, quiz and related content and/or data, throughout the world, as necessary to provide you with the Online Services. In addition, you grant us the right to use such quiz content and/or data to improve the quality of the Online Services. You also hereby grant each of your viewers of your Content, a non-exclusive license to access your Content through the Online Services, and to use, reproduce, distribute, display and perform such Content as permitted through the functionality of the Online Services and under any applicable Terms of Service associated with the Online Service, if any. The above licenses granted by you in your Content that you submit to the Online Services will terminate within a commercially reasonable time after you remove or delete your Content from the Online Services. You understand and agree, however, that TechSmith may retain, but not display, distribute, or perform, server copies of your Content that have been removed or deleted. For further clarity, notwithstanding the license granted under this Section to 11.4, TechSmith shall not use or promote any of your unlisted or private Content. Again, TechSmith requires a license to use your Content as indicated, in order to host your Content on the Online Services, TechSmith’s Screencast.com site, for example, for you to be able to share your Content with others. 

11.5 TechSmith’s Access to Your Content. 
You acknowledge that the Online Service is automated (e.g., your Content is uploaded using software tools and TechSmith servers) and that TechSmith personnel will not access, view, or listen to any of your Content, except as reasonably necessary to perform the Services, including, but not limited to, the following: (a) respond to support requests; (b) detect, prevent, or otherwise address fraud, security, or technical issues; (c) as deemed necessary or advisable by TechSmith in good faith to conform to legal requirements or comply with legal process; or (d) enforce this EULA, including investigation of potential violations hereof.

12. Survival. 

The conditions, restrictions and obligations as contained in this EULA which you have voluntarily agreed to shall survive any expiration, termination or cancellation of this EULA, and shall continue and remain in effect to bind you, and your employees, agents, successors, heirs and assigns to the extent necessary to fulfill their essential purposes.

13. Integration. 

These License Terms constitute an addendum to a solicitation or contract, as defined in Federal Acquisition Regulation 52.212-4(s).

14. Amendments. 
You must accept any newly amended terms and conditions of this EULA before installing, copying or otherwise using the newly released Software. This EULA may not be amended, altered, or any of its provisions waived on behalf of either party, except in writing executed by both parties' duly authorized agent. 

15. Assignability.   
Except as otherwise expressly provided under this EULA, this EULA and the rights and duties under this EULA may not be assigned by you without the prior written consent of TechSmith.  This License Agreement may be transferred or assigned only in accordance with the procedures of FAR Part 42.12.
16. Benefit. 
Except to the extent forbidden in this EULA, this EULA shall be binding upon and inure to the benefit of the respective successors and assigns of the parties.

17. Captions. 

Captions contained in this EULA are inserted for reference and in no way define, limit, extend or describe the scope of the EULA or intent of any provision in the EULA. 

18. Severability. 
If any provision of this EULA becomes or is declared by a court of competent jurisdiction to be illegal, unenforceable, or void, this EULA shall continue in full force and effect without said provision; provided, however, that no such severability shall be effective if it materially changes the economic benefit of the EULA to the other party.

19. Authority to Accept. 
You warrant and represent to TechSmith this EULA shall be binding upon you, and that the individual agreeing to be bound under the terms and conditions of this EULA is authorized or has been empowered to do so.

20. Intentionally Omitted
21. Third Party Acknowledgement and Terms. 
The Software licensed under the terms and conditions of this EULA may use or include third party components, Content, other copyrighted material, and/or open source software which may be subject to certain “open source” or ”free software” licenses (“Open Source Software”) which you may be subject to. Acknowledgments, licensing terms and additional disclaimers for such components, Content, materials, or Open Source Software are contained in the "online" electronic documentation for the Software, including without limitation, a 3rdPartyLicensing.txt file or may otherwise accompany the same, or are contained in Addendums to this EULA.

22. Miscellaneous. 
This EULA is governed by the laws of the United States.  This Agreement has been prepared in the English language and such version shall be controlling in all respects and any non-English version of this Agreement is solely for accommodation purposes. The parties to this Agreement waive personal service of any and all process upon them and consent that all such service of process be made by registered mail and shall be deemed to be completed five (5) business days after the same shall have been deposited in the United States mail, postage prepaid. This EULA shall not be governed by the United Nations' Convention on Contracts for the International sale of Goods, the application of which is expressly excluded. If you are a federal, state, or local government entity in the United States using the Software in your official capacity and legally unable to accept the controlling law, jurisdiction or venue clauses above, then those clauses do not apply to you. For such U.S. federal government entities, this EULA and any action related thereto will be governed by the laws of the United States of America (without reference to conflict of laws).

23. Changes to a Site or Enterprise Due to Acquisitions, Divestitures, Mergers, and Organic Growth. 
If the number of qualified desktops or seats changes by more than 10% as a result of: (i) an acquisition of an entity or an operating division, (ii) a divestiture of an affiliate or an operating division; (iii) a merger, or (iv) organic growth, TechSmith will work with you in good faith to determine how to accommodate the changed circumstances in the context of a Site License, for example. If you acquire or merge with an organization with an existing "Site License" TechSmith will work with the surviving organization in good faith to accommodate its changed circumstances in the context of this EULA. 

Should you have any questions, complaints or claims with respect to the Software, or if you desire to contact TechSmith for any reason, please contact the TechSmith partner serving your country, or write:

TechSmith Corporation, 2405 Woodlake Drive Okemos, MI 48864-5910 USA

Phone: +1 517.381.2300

Fax: +1 517.913.6121

Sales: https://www.techsmith.com/application/sales/contact/
Website: https://www.techsmith.com
TechSmith, Camtasia, Screencast.com, and TechSmith Relay are registered trademarks of TechSmith Corporation in the United States and/or other countries. Windows is a trademark owned by Microsoft Corporation. Mac is a trademark owned by Apple, Inc. Twitter and related design logo are registered marks of Twitter, Inc. All other trademarks are the property of their respective owners.

Addendum for Apple Mac Store Licenses

Notwithstanding anything to the contrary set forth in the above EULA and the above Addendums, if you obtained a license to the Software through the use of Apple’s Mac App Store (but only if you obtained your license to the Software through Apple’s Mac App Store), the following additional terms and conditions shall apply:

1. Acknowledgement. You acknowledge that the EULA and this Addendum to the same is between TechSmith and you only, and that Apple, Inc. (“Apple”) is not a party to this EULA. You acknowledge that TechSmith is solely responsible for the Software and the content thereof. 

2. Scope of License. Subject to your compliance with the terms and conditions of the EULA set forth above and this Addendum to the same, TechSmith grants you a non-exclusive, non-transferable license to install and execute the Software solely for your personal use on any Mac Product(s) that You own or control and as permitted by the Apple Usage Rules set forth in the terms of service applicable to the Mac App Store, except that such Software may be accessed and used by other accounts associated with you via Family Sharing.

3. Maintenance and Support. You acknowledge that Apple will not have any obligation whatsoever to provide any maintenance or support with respect to the Software. 

4. Warranty.  You agree that the TechSmith shall be solely responsible for any product warranties, whether express or implied by law, to the extent not effectively disclaimed in the EULA and this Addendum to the same. In the event of any failure of the Software to conform to any applicable warranty, you have the right to notify Apple and Apple will refund the license fee to the Software to you. You acknowledge that, to the maximum extent permitted by applicable law, Apple will have no other warranty obligation whatsoever with respect to the Software and all other claims, losses, liabilities, damages, costs or expenses attributable to any failure to conform to any warranty shall be the sole responsibility of TechSmith, to the extent applicable.

5. Product Claims. Both parties agree that it is TechSmith, and not Apple, that is solely responsible for addressing any claims made by you or any third party relating to the Software or your possession and/or use of the Software, including, but not limited to (i) product liability claims; (ii) any claim that the Software fails to conform to any applicable legal or regulatory requirement, and (iii) claims arising under consumer protection, privacy, or similar legislation, including in connection with the Software’s uses of the HealthKit and HomeKit frameworks, if applicable. The EULA may not limit TechSmith’s liability to you beyond what is permitted by applicable law. 

6. Intellectual Property Rights. Both parties acknowledge that in the event of any third party claim that the Software or your possession and use of the Software infringes such third party’s intellectual property rights, Apple will not be responsible for the investigation, defense, settlement and discharge of any such intellectual property infringement claim.

7. Legal Compliance. You represent and warrant that (i) You are not located in a country that is subject to a U.S. Government embargo, or that has been designated by the U.S. Government as a “terrorist supporting” country, and (ii) you are not listed on a U.S. Government list of prohibited or restricted parties. 

8. Third Party terms of Agreement. You must comply with applicable third party terms of agreement when using the Software.

9. Third Party Beneficiary. Both parties acknowledge and agree that Apple and its subsidiaries are third party beneficiaries of the EULA and this Addendum to the same, and that, upon Your acceptance of the terms and conditions of the EULA and this Addendum to the same, Apple will have the right (and will be deemed to have accepted the right) to enforce the EULA and this Addendum to the same against you as a third party beneficiary thereof. 

10. Apple Minimum Terms Control. You acknowledge and agree that if any of the terms and conditions of the EULA and this Addendum to the same are inconsistent or in conflict with Apple’s applicable instructions for Minimum Terms for Developer’s End User License Agreement, the terms and conditions of Apple’s instructions for Minimum Terms of Developer’s End User License Agreement shall apply.

IF YOU DO NOT AGREE TO THE FOREGOING TERMS AND CONDITIONS, YOU DO NOT HAVE A RIGHT TO DOWNLOAD, INSTALL OR USE THE LICENSED SOFTWARE. 

Addendum for Use of Shutterstock Content

Notwithstanding anything to the contrary set forth in the above EULA, if you desire to use the Shutterstock Content contained in the Library Content, the following additional terms and conditions shall apply:

1. Definitions
a. “Content” as used herein refers, collectively, to Images, Footage and Music. No content available from Shutterstock marked “Editorial Use Only” shall be deemed Content hereunder.

b. “Derivative Work” shall mean work product created using the Platform, provided such work product contains material creative elements separate from the Content.

c. “Footage” as used herein means any moving images, animations, films, videos or other audio/visual representations, excluding still images, recorded in any format that are available for license from the Shutterstock Premier website.

d. “Image(s)” as used herein means “icons” available for license from the Shutterstock Premier website. 

e. “Music” means certain musical compositions, master recordings, and any other recordings containing sounds or a series of sounds, in all formats, now known and hereinafter developed, which is available for license from Shutterstock; 

f. “Platform” shall mean TechSmith’s suite of screen recording and video editing tools, specifically, the Software.

2.  Use Restrictions and Obligations
You shall not use any item of Content: 

i. Except solely as incorporated into a Derivative Work.

ii. together with pornographic, defamatory, or unlawful content or in such a manner that it    infringes upon any third party’s trademark or intellectual property rights.

iii. portraying any person depicted therein (a "Model") in a way that a reasonable person would find offensive, including but not limited to depicting a Model: a) in connection with pornography, "adult videos", adult entertainment venues, escort services, dating services, or the like; b) in connection with the advertisement or promotion of tobacco products; c) as endorsing a political party, candidate, elected official, or opinion; d) as suffering from, or medicating for, a physical or mental ailment; or e) engaging in immoral or criminal activities.

iv. as a trademark, service mark, or logo or in a manner that infringes upon any third party's trademark or other intellectual property right.

vi. In connection with merchandise or promotional items for sale or distribution.

a. You shall not claim ownership of any Music or otherwise register any Music with any called “user-generated” content distribution platforms (e.g., YouTube) even as synchronized with a Derivative Work, nor shall you distribute Music as or as part of a musical composition or sound recording even if it has been transformed, edited, re-mixed, re-recorded, or modified with additional instruments or vocals.  

b. You shall not sell, transfer, share, give away or sublease the Content by itself or collectively, as part of a bundle, or in any manner except solely as embodied within the Derivative Work. 

c. If and where commercially reasonable, the use of Music incorporated into a film, video, television series, or other adaptations of a production as an audiovisual work shall be accompanied by a credit to Shutterstock in substantially the following form: 

                "’[Music Title]’ performed by [Artist], used under license from Shutterstock"

For clarity, you shall not be required to provide a credit for Music utilized in productions for advertising, publicity and promotional purposes.

IF YOU DO NOT AGREE TO THE FOREGOING TERMS AND CONDITIONS, YOU DO NOT HAVE A RIGHT TO DOWNLOAD, INSTALL, ACCESS OR USE THE LICENSED SOFTWARE.
END-USER LICENSE AGREEMENT FOR TECHSMITH SOFTWARE – SNAGIT® for Windows and Mac
IMPORTANT-READ CAREFULLY: This end-user license Agreement ("EULA") is a legally binding license agreement between an Ordering Activity entitled to order under GSA Schedule contracts as defined in GSA Order ADM 4800.2I, as may be revised from time to time) and TechSmith Corporation, whose address is 2405 Woodlake Drive, Okemos, Michigan 48864 ("TechSmith") for the TechSmith Software identified above and as further defined in this EULA. “You” shall mean the Ordering Activity itself and shall not apply to, nor bind (1) the individual(s) who utilize the Software/Service/Site on Contractor’s behalf or (2) any individual users who happens to be employed by, or otherwise associated with, Ordering Activity.  Contractor will look solely to Ordering Activity to enforce any violation or breach of this Agreement by such individuals, subject to Federal law.  To the extent the terms of this License Agreement conflict with the terms of the GSA Schedule 70 contract, the terms of the GSA Schedule 70 contract will prevail.
THE SOFTWARE IS PROTECTED BY U.S. COPYRIGHT LAWS AND INTERNATIONAL COPYRIGHT TREATIES, AS WELL AS OTHER INTELLECTUAL PROPERTY LAWS AND TREATIES. TECHSMITH AND/OR ITS SUPPLIERS OR LICENSORS, ARE AND SHALL REMAIN THE OWNERS OF ALL INTELLECTUAL PROPERTY RIGHTS IN THE SOFTWARE. THE SOFTWARE IS LICENSED TO YOU ON A NON-EXCLUSIVE, NON-ASSIGNABLE, NON-TRANSFERABLE, LIMITED, PERSONAL BASIS, NOT SOLD. 

TECHSMITH STRIVES TO PROTECT THE SECURITY AND PRIVACY OF THE USERS OF ITS PRODUCTS. THE TECHSMITH PRIVACY POLICY FOUND AT:


" 
https://www.techsmith.com/privacy-policy.html



WHEN YOU USE THE SOFTWARE, TECHSMITH MAY COLLECT CERTAIN INFORMATION ABOUT YOUR COMPUTER THROUGH A CALL HOME SYSTEM OR OTHERWISE TO FACILITATE, EVALUATE AND VERIFY YOUR USE OF THE SOFTWARE WHICH MAY BE SENT TO A TECHSMITH WEB OR THIRD PARTY CLOUD SERVER FOR STORAGE OR FURTHER PROCESSING BY TECHSMITH AND/OR ITS PARTNERS OR SUBSIDIARIES OR AFFILIATES, INCLUDING, BUT NOT LIMITED TO, REVULYTICS AND/OR REVULYTICS’S PARTNERS, SUBSIDIARIES OR AFFILIATES, FOR TECHSMITH’S OWN INTERNAL USE. THIS INFORMATION IS GENERALLY COLLECTED IN THE AGGREGATE FORM, WITHOUT IDENTIFYING ANY USER INDIVIDUALLY, ALTHOUGH THE IP ADDRESS, COMPUTER AND SESSION ID IN RELATION TO PURCHASES AND DOWNLOADS/INSTALLATIONS OF THE SOFTWARE MAY BE TRACKED AS PART OF TECHSMITH'S CUSTOMER ORDER REVIEW, STATISTICAL ANALYSIS, FRAUD AND PIRACY PREVENTION EFFORTS. FOR EXAMPLE, TECHSMITH MAY COLLECT INFORMATION SUCH AS THE NUMBER OF DOWNLOADS/INSTALLATIONS OR TRIALS OF THE SOFTWARE OR THE TYPE OF OPERATING SYSTEM USED, FOR NONIDENTIFYING STATISTICAL ANALYSIS AND FOR IMPROVING THE SOFTWARE, PROVIDING YOU WITH A MORE RELEVANT EXPERIENCE. TECHSMITH MAY ALSO COLLECT CERTAIN INFORMATION, SUCH AS NAMES AND E-MAIL ADDRESSES IN CONNECTION WITH YOUR USE OF CERTAIN FEATURES OF THE SOFTWARE WHICH ALSO MAY BE SENT TO A TECHSMITH WEB SERVER OR A THIRD PARTY SERVERS TO PROVIDE YOU WITH YOUR REQUESTED ONLINE SERVICES.

AS A RESULT, BY DOWNLOADING AND USING CERTAIN FEATURES OF THE SOFTWARE AT THE USER’S SOLE DISCRETION THAT INTEGRATE GOOGLE DRIVE, YOUTUBE, DROPBOX, OR MICROSOFT’S ONE DRIVE, OFFICE 365, OR OFFICE APPLICATIONS (E.G. WORD, EXCEL, POWERPOINT, OUTLOOK, ONENOTE) AS WELL AS TECHSMITH’S SCREENCAST.COM, CAMTASIA STUDIO FOR WINDOWS OR CAMTASIA FOR MAC, AND TECHSMITH RELAY SITES AND SERVICES, FOR EXAMPLE, YOU EXPRESSLY CONSENT TO YOUR CONTENT BEING SHARED WITH BOTH TECHSMITH AND/OR GOOGLE, MICROSOFT, OR THE APPLICABLE SERVICE PROVIDER, AS ELECTED AT YOUR DISCRETION, AND SUCH DATA WILL BE SUBJECT TO THE RESPECTIVE TERMS AND PRIVACY POLICIES AND AVAILABLE FOR USE WITH YOUR TECHSMITH, GOOGLE, MICROSOFT, OR THE OTHER APPLICABLE SERVICE PROVIDER ACCOUNTS. 

BY DOWNLOADING A TRIAL VERSION OF THE SOFTWARE, YOU CONSENT TO TECHSMITH KEEPING YOU INFORMED VIA EMAIL AND/OR IN-APP NOTIFICATIONS ABOUT OUR PRODUCTS AND SERVICES. TO OPT OUT OF FUTURE EMAILS, CLICK THE UNSUBSCRIBE LINK IN ANY MARKETING NOTIFICATION YOU RECEIVE FROM US. TO LEARN MORE ABOUT YOUR MARKETING CHOICES, READ OUR PRIVACY POLICY.


YOU ACKNOWLEDGE AND AGREE: (A) THAT YOU ARE NOT AN OWNER OF THE SOFTWARE OR ANY COPIES OF THE SOFTWARE; (B) THAT YOU ARE A MERE LICENSEE OF THE SOFTWARE AND ANY COPIES OF THE SOFTWARE WITHOUT ANY RIGHT TO FURTHER TRANSFER OR DISTRIBUTE THE SOFTWARE OR ANY COPIES OF THE SOFTWARE OR PROVIDE ACCESS TO THE SOFTWARE IN ANY MANNER WITHOUT TECHSMITH’S PRIOR WRITTEN CONSENT.

THE SOFTWARE INCLUDES TECHNOLOGY DESIGNED TO PREVENT UNAUTHORIZED USE AND COPYING, AND TECHNOLOGY TO HELP YOU MANAGE LICENSES. SUCH TECHNOLOGY MAY PREVENT YOUR USE OF THE SOFTWARE IF YOU DO NOT FOLLOW THE VALIDATION, INSTALLATION, AND/OR LICENSE MANAGEMENT PROCESS DESCRIBED IN THE SOFTWARE AND DOCUMENTATION OR THE APPLICABL AUTHORIZED TECHSMITH RESELLER OR DISTRIBUTOR DOCUMENTATION INFORMATION.

Definitions.

1.
"Computer" means a virtual or physical computer device that accepts information in digital or similar form and manipulates it for specific result based on a sequence of instructions.

2.
"Content" means any video, audio, data, music, still images, and any other output of the Software and any video, audio, data, music, still images, or other input into the Software.

3.
"Device" means a computer hardware system (whether physical or virtual) with a storage device or a mobile device capable of running the Software. A hardware partition or blade is considered to be a device.

4.
"Internal Network" means a private, proprietary network resource accessible only by employees and individual contractors (i.e., temporary employees) of a specific corporation or similar business entity. Internal Network does not include portions of the internet or any other network community open to the public, such as membership or subscription driven groups, associations and similar organizations.

5.
"Online Services" means any text, image, video, audio, data processing or hosting services.

6.
"Resellers and Distributors" means a TechSmith authorized partner, e-merchant or a portal, within which TechSmith manages its Software channel.

7.
"Software" means use of a copy of computer software application identified above and associated media, Library Content and Online Services and a copy of the printed materials, and may include "online" or electronic documentation as well as licensed third party Content. The Software does not include source code.

8.
"Trial Version" means a version of the Software which may have limited features and is limited in terms of the length of time the Software may be used and will cease operating after a predetermined amount of time ("the Trial Period") due to an internal mechanism within the Trial Version. The Software will notify you that the Software is in trial mode, which may include, but would not be limited to, watermarking.

9.
"Your Content" means the Content resulting from your use of the Software.

1. Grant of License and Restrictions.

The following section applies to all versions of the Software unless the Help > About dialog in the Software specifies a Multi-user, Site or Enterprise version, for example.

1.1
General Grant. If you obtained the Software and any required Software key(s) from TechSmith or one of its authorized Resellers or Distributors and so long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, TechSmith hereby grants you a non-exclusive, non-transferable, limited personal license to install and run one copy of the Software in a manner consistent with its design, documentation, and your order. You may only use the Software according to the license ordered by you and granted by TechSmith. TechSmith offers several license types to meet the needs of its customers’ particular licenses that are offered for the Software depending on the intended use of the Software. Your order shall designate the specific application of the Software which may include, a Multi-user License, Site License, Enterprise License, or Volume Discount License, for example. 

1.2
General and Cross Platform Use. Except as otherwise provided in the EULA and so long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, you are licensed to install and run one copy of the Software on one licensed device (the first licensed device) for use by one person at a time. Provided that you comply with all the terms and conditions of this EULA and when required by the Software, you present a valid, authorized, and activated Software key, you may also install and run a second copy of the Software on a second licensed device for use only by you for your internal business or individual use only, whichever is applicable. Only one person at a time may use the Software on each licensed device and the two licensed devices may not be used simultaneously by that one person. You are licensed to install and use both the Snagit for Windows and Snagit for Mac versions of the Software, provided, that you are only licensed to use one version of the Software on one platform and in one language at a time (not simultaneously). The components of the Software are licensed as a single unit, and you may not separate or virtualize the components and install them on different devices. By way of clarity, if this license has been entered into by an entity or organization, the copies of the Software licensed hereunder may only be used for the internal business purposes of the licensee entity or organization. 



1.3
Distribution from Server. So long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, you are licensed to copy an image of the Software onto Computer file server(s) within your Internal Network for the purpose of downloading and installing the Software onto devices within the same Internal Network for use as permitted by Section 1.1 and 1.2 above. 

1.4
Server use. So long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, you are licensed to install a copy of the Software on Computer file server(s) within your Internal Network only for use of the Software initiated by an individual from a Computer within the same Internal Network as permitted by Sections 1.1 and 1.2 of the EULA. The total number of users (not the concurrent number of users) able to use the Software on such Computer file servers(s) may not exceed the number permitted by the license ordered by you.

By way of example, the foregoing does not permit you to install or access (either directly or through commands, data or instructions) the Software: (i) from or to a Computer or device not part of your Internal Network, (ii) for enabling web hosted workgroups or services available to the public, (iii) by an individual or entity to use, download, copy or otherwise benefit from the functionality of the Software unless licensed to do so by TechSmith, (iv) as a component of a system, workflow or service accessible by more than the number of users permitted by the license ordered by you, or (v) for operations not initiated by an individual user (e.g., automated server processing).

1.5
Restrictions on Secondary Use by Multi-user Licensees. If the Software was obtained under a TechSmith multi-user license program by any licensee, the second copy of the Software made under Section 1.2 must be used solely for the benefit and business of that multi user licensee.

1.6
Backup Copy. So long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, you are licensed to make a reasonable number of backup copies of the Software, provided, your backup copies are not installed or used for other than archival purposes.

1.7
The TACC for Snagit® for Mac. So long as you comply with the terms and conditions of this EULA as a condition to the license granted herein, as to your use of Snagit for Mac, you are licensed to install or access a copy of the executable TechSmith Audio Screen Capture Component (TACC) of the Software, for the sole and only purpose of allowing you as an end user of the Software to capture system audio files created with the Software. You receive no other rights to the TACC or the Software other than those specifically granted in this Section and this EULA.

1.8
Integrity of 3rd Party Content and Software. Your use of the Software may be impaired by digital rights management systems in order to protect the integrity of certain third party Content and the Software. You may not use any Computer or hardware designed to defeat any copy-protection device, should the Content or Software you have licensed utilize such protection. You may not remove or alter any trademark, trade names, product names, logos, copyright notices, legends, symbols, labels, or watermarking in any 3rd party Content or the Software, except to the extent as expressly indicated in the 3rd party Content or Software.









2. Description of other Rights and Limitations. 

TechSmith’s grant to you of a non-exclusive, nontransferable, limited personal license to install and use the Software in a manner consistent with its design, documentation, and your order, is further conditioned upon your compliance with all of the following conditions: 

2


2.1
Limitations on Reverse Engineering, Decompilation, and Disassembly. You may not reverse engineer, decompile, translate, localize or disassemble the Software.

2.2
Separation of Components. The Software is licensed as a single product. Its component parts may not be separated for use on more than one Computer. You may not unbundle or repackage the Software for distribution. 

2.3
No Rental. You may not rent, license, assign, transfer, time share, host, lend, sublicense, distribute, or lease the Software, or any access code or any licenses associated with the same for any purpose, except as otherwise expressly provided in this EULA. 

2.4
No Software License Transfers.

2.5
You may not transfer this license under any circumstances without TechSmith’s prior written consent/approval, any such consented to or approved transferee must acknowledge, accept and agree in writing to be bound by the terms and conditions of this EULA.

2.6
You may not transfer licenses on a short term basis or transfer temporary rights to use the Software without TechSmith’s prior written consent/approval.

2.7
The Software and any copies of the Software key or key codes related to the Software and TechSmith’s trademarks may not be copied, reproduced, distributed, used, posted, modified, adapted, prepare derivatives of or displayed in any form or manner on any online auction sites or any other site or material of any kind without the express prior written permission of TechSmith.

Any transfer or posting made in violation of the requirements, conditions, or restrictions of this section will be void and may result in termination of this EULA.

2.8
Term and Termination. The term of this EULA granted to you for the use of the Software is for 1 year, but without prejudice to any other rights, these License Terms and the Group License granted pursuant to these License Terms can be terminated in accordance with Federal Acquisition Regulation 52.212-4(l) and (m) and 52.233-1.. In such event, upon such termination you must destroy all copies of the Software and any key codes associated with the same and all of its component parts and you must provide TechSmith in writing your certification as to the same.
2.9

2.10
Software for Windows and Mac. The Software which is the subject matter of this EULA is for use and/or runs on a Windows and Mac operating system only, and the Software key associated with the Software will not be operable on any other systems.
2.11
Trial Version. This section and its subparagraphs apply, in addition to the license granted in Section 1 above, and solely if you have received a valid copy of a Trial Version of the Software from TechSmith.

2.12
Subject to the terms and conditions of this EULA, TechSmith grants to you a non-exclusive license to install a copy of the Trial Version on a single Computer strictly for your internal evaluation and review purposes and not for production purposes.

2.13
You shall not: (a) in the aggregate install or use more than one copy of the Trial Version; (b) download the Trial Version under more than one username, if applicable; (c) alter the contents of a hard drive or computer system to enable the use of the Trial Version for an aggregate period in excess of the Trial period for which you may evaluate the Trial Version; (d) disclose the results, if any, of the Software performance benchmarks obtained using the Trial Version to any third party without TechSmith's prior written consent; or (e) use the Trial Version for a purpose other than the sole purpose of determining whether to purchase a license to the Software. Notwithstanding the foregoing, you are strictly prohibited from installing or using a copy of the Trial Version for any commercial training purposes.
2.14
Your licensed rights to install and use a copy of the Trial Version under this section will immediately terminate upon the earlier of: (a) the expiration of the Trial Period, or (b) such time that you purchase a license to the Software. TechSmith reserves the right to terminate your license to a copy of the Trial Version at any time in its sole discretion. To the extent that any provision in this section is in conflict with any other term or condition in this EULA, this section shall supersede such other terms and conditions with respect to the Trial Version only, but only to the extent necessary to resolve the conflict. YOU ACKNOWLEDGE THAT THE TRIAL VERSION MAY HAVE LIMITED FEATURES, FUNCTION FOR A LIMITED PERIOD OF TIME, AND/OR HAVE OTHER LIMITATIONS NOT PRESENT IN A NON-TRIAL VERSION OF THE SOFTWARE. NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THIS EULA, THE TRIAL VERSION IS PROVIDED TO YOU ON AN "AS IS" BASIS, AND TECHSMITH DISCLAIMS ANY WARRANTY OR LIABILITY OBLIGATIONS TO YOU OF ANY KIND.

3.
Intellectual property Rights. All rights, title, and interests, including, but not limited to, all copyrights, trade secret rights, patent and trademark rights, whether foreign or domestic, in and to the Software (including, but not limited to, any source or object code, images, photographs, animations, video, audio, music, text, and apps incorporated into the Software), the accompanying printed materials, and any copies of the Software, are owned by and shall remain the sole property of TechSmith or its suppliers or licensors.

4.

5.
Multiple Environments/Multiple Platforms/Dual-Media Software. If you were licensed to receive the Software in a manner that supports multiple environments, platforms, operating systems or languages or in more than one medium, regardless of the type or size of medium you receive, you are licensed to use only one environment, platform, operating system, language or medium that is appropriate for your single Computer at a time. By way of clarity and in accordance with Sections 1.1 and 1.2 of the EULA, you are only licensed to use one version of the Software on one platform and in one language at a time (not simultaneously). You may not use or install the other medium on another Computer other than as expressly stated in the EULA. You may not loan, rent, lease, license, distribute or otherwise transfer the other medium to another user.

6.
U.S. Government Restricted Rights. The Software and documentation are provided with RESTRICTED RIGHTS. Use, duplication, or disclosure by the government is subject to restrictions as set forth in subparagraph (c) (1) (ii) of the Rights in Technical Data and Computer Software clause at DFARS 252.227-7013 or Rights at 48 CFR 52.227-19, as applicable. The Manufacturer is: TechSmith Corporation, PO Box 26095, Lansing, MI 48909-6095. You acknowledge and agree as a condition to the license granted under this EULA that the Software may not be downloaded or otherwise exported or re-exported: (i) into (or the national resident of) any country to which the U.S. has embargoed goods; or (ii) to anyone on the U.S. Treasury Department's list of specially Designated Nationals or the U.S Commerce Department's Table of Denial Orders.

7.
Limited Warranty. TechSmith warrants (the "Limited Warranty") that: (a) the Software will be in good working order for a period of ninety (90) days from the date of receipt; and (b) any hardware accompanying the Software, if any, will be free from defects in materials and workmanship under normal use and service for a period of one (1) year from date of receipt. Some states and jurisdictions do not allow limitations on duration of an implied warranty, so the above limitation may not apply to you. To the extent allowed by applicable law, implied warranties on the Software and hardware, if any, are limited to ninety (90) days and one year, respectively.

8.
Customer Remedies. TechSmith's and its suppliers' or licensor's entire liability and your exclusive remedy shall be, at TechSmith's option, either: (a) return the license fee paid; or (b) repair or replacement of the Software or hardware that does not meet TechSmith's Limited Warranty and which is returned to TechSmith with a copy of your receipt. This Limited Warranty is void if failure of the Software or hardware has resulted from accident, abuse, or misapplication. Any replacement Software or hardware will be warranted for the remainder of the original warranty period or thirty (30) days, whichever is longer. Outside the United States, neither these remedies nor any product support services offered by TechSmith are available without proof of purchase from an authorized international source.

9.
NO OTHER WARRANTIES. EXCEPT FOR THE LIMITED WARRANTY EXPRESSLY SET FORTH IN SECTION 7 ABOVE, TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, TECHSMITH AND ITS SUPPLIERS, AND LICENSORS DISCLAIM ALL OTHER WARRANTIES, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, OF ACCURACY, QUIET ENJOYMENT, NON-INFRINGEMENT OF THIRD PARTY RIGHTS WITH REGARD TO THE SOFTWARE, CONTENT, OR LIBRARY CONTENT AND ANY ACCOMPANYING HARDWARE. This clause does not limit or disclaim any of the warranties specified in the GSA Schedule 70 contract under FAR 52.212-4(o).  In the event of a breach of warranty, the U.S. Government reserves all rights and remedies under the contract, the Federal Acquisition Regulations, and the Contract Disputes Act, 41 U.S.C. 7101-7109.
10.
NO LIABILITY FOR CONSEQUENTIAL DAMAGES. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT SHALL TECHSMITH OR ITS SUPPLIERS, OR LICENSORS, BE LIABLE FOR ANY SPECIAL, INCIDENTAL, INDIRECT, OR CONSEQUENTIAL DAMAGES WHATSOEVER (INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOSS OF BUSINESS PROFITS, BUSINESS INTERRUPTION, LOSS OF BUSINESS INFORMATION, OR ANY OTHER PECUNIARY LOSS) ARISING OUT OF THE USE OF OR INABILITY TO USE THE SOFTWARE, CONTENT, OR LIBRARY CONTENT, EVEN IF TECHSMITH HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. BECAUSE SOME STATES AND JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, THE ABOVE LIMITATION MAY NOT APPLY TO YOU. This clause shall not impair the U.S. Government’s right to recover for fraud or crimes arising out of or related to this Contract under any federal fraud statute, including the False Claims Act, 31 U.S.C. 3729-3733.  Furthermore, this clause shall not impair nor prejudice the U.S. Government’s right to express remedies provided in the GSA Schedule contract (e.g., clause 552.238-75 – Price Reductions, clause 52.212-4(h) – Patent Indemnification, and GSAR 552.215-72 – Price Adjustment – Failure to Provide Accurate Information).
11.
Content and Indemnity. You acknowledge and understand your Content is your sole responsibility including making and keeping back-up copies of your Content and your use and distribution of your Content is at your sole discretion and risk.

11.1
Sole Responsibility. You shall be solely responsible for any claims or causes of action that may arise in connection with such use and distribution of your Content. Notwithstanding anything to the contrary herein, TechSmith has no responsibility or liability for the deletion or accuracy of your Content or any other Content, the failure to store, transmit or receive transmission of your Content or any other Content (whether or not processed by the Online Service), or the security, privacy, storage, or transmission of other communications originating with or involving use of the Software. Certain features of the Software enable you to specify the level at which the Software may restrict access to your Content. You are solely responsible for applying the appropriate level of access to your Content. 

11.2
Ownership of Content, License, and Restrictions. Title and intellectual property rights in and to any Content, displayed by, reproduced, recorded or accessed through the Software, belongs to the respective Content owners. Such Content may be protected by copyright or other intellectual property laws and treaties, and may be subject to terms of use of the third party providing or displaying such Content. This EULA does not grant you any rights to use such Content other than as expressly indicated in the Software, this EULA or any Addendums to the same. The Software may be used to reproduce or record your Content, so long as such use is limited to the reproduction of non-copyrightable Content, Content which you own the intellectual property rights in and to the same, or Content which you are authorized or legally permitted to reproduce, record or display

11.3
Your Representations and Warranties Regarding Your Content. You represent and warrant that: (a) you are the owner, licensor, or authorized user of all your Content; and (b) you will not upload, record, publish, post, link to, or otherwise transmit or distribute Content that: (i) advocates, promotes, incites, instructs, assists or otherwise encourages violence or any illegal activities; (ii) infringes or violates the copyright, patent, trademark, service mark, trade name, trade secret, or other intellectual property rights of any third party or TechSmith, or any rights of publicity or privacy of any party, whether foreign or domestic; (iii) attempts to mislead others about your identity or the origin of a message or other communication, or impersonates or otherwise misrepresents your affiliation with any other person or entity, or is otherwise materially false, misleading, or inaccurate; (iv) promotes, solicits or comprises inappropriate, harassing, abusive, profane, defamatory, libelous, threatening, hateful, obscene, indecent, vulgar, pornographic or otherwise objectionable or unlawful content or activity; (v) is harmful to minors; (vi) contains any viruses, Trojan horses, worms, time bombs, or any other similar software, data, or programs that may damage, detrimentally interfere with, surreptitiously intercept, or expropriate any system, data, information, or property of another; or (vii) violates any law, statute, ordinance, or regulation (including, without limitation, the laws and regulations governing export control, unfair competition, anti-discrimination, or false advertising).

11.4
Use of Your Content with the Online Services. Again for clarity and as indicated in 11.2 of this EULA, you retain all of your ownership rights in your Content. By submitting Content, which you acknowledge will be transmitted to TechSmith’s servers for such processing, however, you hereby grant to TechSmith an unrestricted, irrevocable, perpetual, non-exclusive, fully-paid and royalty-free, license to reproduce, distribute, display, create derivative works of, and otherwise use your Content, and/or data, throughout the world, as necessary to provide you with the Online Services. In addition, you grant us the right to your Content and/or data to improve the quality of the Online Services. You also hereby grant each of your viewers of your Content, a non-exclusive license to access your Content through the Online Services, and to use, reproduce, distribute, display and perform such Content as permitted through the functionality of the Online Services and under any applicable Terms of Service associated with the Online Service, if any. The above licenses granted by you in your Content that you submit to the Online Services will terminate within a commercially reasonable time after you remove or delete your Content from the Online Services. You understand and agree, however, that TechSmith may retain, but not display, distribute, or perform, server copies of your Content that have been removed or deleted. For further clarity, notwithstanding the license granted under this section, TechSmith shall not use or promote any of your unlisted or private Content. Again, TechSmith requires a license to use your Content as indicated, in order to host your Content on the Online Services, TechSmith’s Screencast.com site, for example, for you to be able to share your Content with others. 

11.5
TechSmith’s Access to Your Content. You acknowledge that the Online Service is automated (e.g., your Content is uploaded using software tools and TechSmith servers) and that TechSmith personnel will not access, view, or listen to any of your Content, except as reasonably necessary to perform the Services, including but not limited to, the following: (a) respond to support requests; (b) detect, prevent, or otherwise address fraud, security, or technical issues; (c) as deemed necessary or advisable by TechSmith in good faith to conform to legal requirements or comply with legal process; or (d) enforce this EULA, including investigation of potential violations hereof.

12.
Survival. The conditions, restrictions and obligations as contained in this EULA which you have voluntarily agreed to shall survive any expiration, termination or cancellation of this EULA, and shall continue and remain in effect to bind you, and your employees, agents, successors, heirs and assigns to the extent necessary to fulfill their essential purposes.

13.
These License Terms constitute an addendum to a solicitation or contract, as defined in Federal Acquisition Regulation 52.212-4(s).14.
Amendments. This EULA may not be amended, altered, or any of its provisions waived on behalf of either party, except in writing executed by both parties' duly authorized agent. 

15.
Assignability. Except as otherwise expressly provided under this EULA, this EULA and the rights and duties under this EULA may not be assigned by you without the prior written consent of TechSmith. This License Agreement may be transferred or assigned only in accordance with the procedures of FAR Part 42.12.
16.
Benefit. Except to the extent forbidden in this EULA, this EULA shall be binding upon and inure to the benefit of the respective successors and assigns of the parties.

17.
Captions. Captions contained in this EULA are inserted for reference and in no way define, limit, extend or describe the scope of the EULA or intent of any provision in the EULA. 

18.
Severability. If any provision of this EULA becomes or is declared by a court of competent jurisdiction to be illegal, unenforceable, or void, this EULA shall continue in full force and effect without said provision; provided, however, that no such severability shall be effective if it materially changes the economic benefit of the EULA to the other party.

19.
Authority to Accept. You warrant and represent to TechSmith that this EULA shall be binding upon you, and that the individual agreeing to be bound under the terms and conditions of this EULA is authorized or has been empowered to do so.

20.

21.
Third Party Acknowledgement and Terms. The Software licensed under the terms and conditions of this EULA may use or include third party components, Content, other copyrighted material, and/or open source software which may be subject to certain "open source" or "free software" licenses ("Open Source Software") which you may be subject to. Acknowledgments, licensing terms and additional disclaimers for such components, Content, materials, or Open Source Software are contained in the "online" electronic documentation for the Software, including without limitation, a 3rdPartyLicensing.txt file or may otherwise accompany the same, or are contained in Addendums to this EULA.

22.
Miscellaneous. This EULA is governed by the United States. This Agreement has been prepared in the English language and such version shall be controlling in all respects and any non-English version of this Agreement is solely for accommodation purposes. The parties to this Agreement waive personal service of any and all process upon them and consent that all such service of process be made by registered mail and shall be deemed to be completed five (5) business days after the same shall have been deposited in the United States mail, postage prepaid. This EULA shall not be governed by the United Nations' Convention on Contracts for the International sale of Goods, the application of which is expressly excluded. If you are a federal, state, or local government entity in the United States using the Software in your official capacity and legally unable to accept the controlling law, jurisdiction or venue clauses above, then those clauses do not apply to you. For such U.S. federal government entities, this EULA and any action related thereto will be governed by the laws of the United States of America (without reference to conflict of laws).

23.
Changes to a Site or Enterprise Due to Acquisitions, Divestures, Mergers, and Organic Growth. If the number of qualified desktops or seats changes by more than 10% as a result of: (i) an acquisition of an entity or an operating division, (ii) a divesture of an affiliate or an operating division; (iii) a merger, or (iv) organic growth, TechSmith will work with you in good faith to determine how to accommodate the changed circumstances in the context of a Site License, for example. If you acquire or merge with an organization with an existing "Site License" TechSmith will work with the surviving organization in good faith to accommodate its changed circumstances in the context of this EULA. 

Should you have any questions, complaints or claims with respect to the Software, or if you desire to contact TechSmith for any reason, please contact the TechSmith partner serving your country, or write:

TechSmith Corporation, 2405 Woodlake Drive Okemos, MI 48864-5910 USA Phone: +1 517.381.2300 Fax: +1 517.913.6121 Website: https://www.techsmith.com
TechSmith, Snagit, Camtasia, Camtasia Studio, Screencast.com, TechSmith Relay are registered trademarks of TechSmith Corporation in the United States and/or other countries. Mac is a trademark owned by Apple, Inc. Twitter and related design logo are registered marks of Twitter, Inc. All other trademarks are the property of their respective owners.

Addendum for Apple Mac Store Licenses

Notwithstanding anything to the contrary set forth in the above EULA and the above Addendums, if you obtained a license to the Software through the use of Apple’s Mac App Store (but only if you obtained your license to the Software through Apple’s Mac App Store), the following additional terms and conditions shall apply:

1.
Acknowledgement. You acknowledge that the EULA and this Addendum to the same is between TechSmith and you only, and that Apple, Inc. ("Apple") is not a party to this EULA. You acknowledge that TechSmith is solely responsible for the Software and the content thereof. 

2.
Scope of License. Subject to your compliance with the terms and conditions of the EULA set forth above and this Addendum to the same, TechSmith grants you a non-exclusive, non-transferable license to install and execute the Software solely for your personal use on any Mac Product(s) that You own or control and as permitted by the Apple Usage Rules set forth in the terms of service applicable to the Mac App Store, except that such Software may be accessed and used by other accounts associated with you via Family Sharing.

3.
Maintenance and Support. You acknowledge that Apple will not have any obligation whatsoever to provide any maintenance or support with respect to the Software. 

4.
Warranty. You agree that the TechSmith shall be solely responsible for any product warranties, whether express or implied by law, to the extent not effectively disclaimed in the EULA and this Addendum to the same. In the event of any failure of the Software to conform to any applicable warranty, you have the right to notify Apple and Apple will refund the license fee to the Software to you. You acknowledge that, to the maximum extent permitted by applicable law, Apple will have no other warranty obligation whatsoever with respect to the Software and all other claims, losses, liabilities, damages, costs or expenses attributable to any failure to conform to any warranty shall be the sole responsibility of TechSmith, to the extent applicable.

5.
Product Claims. Both parties agree that it is TechSmith, and not Apple, that is solely responsible for addressing any claims made by you or any third party relating to the Software or your possession and/or use of the Software, including, but not limited to (i) product liability claims; (ii) any claim that the Software fails to conform to any applicable legal or regulatory requirement, and (iii) claims arising under consumer protection, privacy, or similar legislation, including in connection with the Software’s uses of the HealthKit and HomeKit frameworks, if applicable. The EULA may not limit TechSmith’s liability to you beyond what is permitted by applicable law. 

6.
Intellectual Property Rights. Both parties acknowledge that in the event of any third party claim that the Software or your possession and use of the Software infringes such third party’s intellectual property rights, Apple will not be responsible for the investigation, defense, settlement and discharge of any such intellectual property infringement claim.

7.
Legal Compliance. You represent and warrant that (i) You are not located in a country that is subject to a U.S. Government embargo, or that has been designated by the U.S. Government as a “terrorist supporting” country, and (ii) you are not listed on a U.S. Government list of prohibited or restricted parties. 

8.
Third Party terms of Agreement. You must comply with applicable third party terms of agreement when using the Software.

9.
Third Party Beneficiary. Both parties acknowledge and agree that Apple and its subsidiaries are third party beneficiaries of the EULA and this Addendum to the same, and that, upon Your acceptance of the terms and conditions of the EULA and this Addendum to the same, Apple will have the right (and will be deemed to have accepted the right) to enforce the EULA and this Addendum to the same against you as a third party beneficiary thereof. 

10.
Apple Minimum Terms Control. You acknowledge and agree that if any of the terms and conditions of the EULA and this Addendum to the same are inconsistent or in conflict with Apple’s applicable instructions for Minimum Terms for Developer’s End User License Agreement, the terms and conditions of Apple’s instructions for Minimum Terms of Developer’s End User License Agreement shall apply.

IF YOU DO NOT AGREE TO THE FOREGOING TERMS AND CONDITIONS, YOU DO NOT HAVE A RIGHT TO DOWNLOAD, INSTALL OR USE THE LICENSED SOFTWARE.

EULA
DIAMANTI END USER LICENSE AGREEMENT


YOU SHOULD CAREFULLY READ THE FOLLOWING TERMS AND CONDITIONS BEFORE SIGNIFYING YOUR ACCEPTANCE BY USING THE SOFTWARE. USING THE SOFTWARE SIGNIFIES YOUR ACCEPTANCE AS “LICENSEE” OF THESE TERMS AND CONDITIONS..
To the extent the terms of this License Agreement conflict with the terms of the GSA Schedule contract, the terms of the GSA Schedule contract will prevail.
1.
DEFINITIONS

    1.1 "Documentation" means such manuals, documentation and any other supporting materials relating to the Software as currently maintained by Diamanti and generally provided to its licensees.

    1.2 "Equipment" means the Diamanti hardware on which the Software has been or may be installed.

    1.3 "Licensed Materials" means the Software and Documentation.

    1.4 "Software" means the object code version of the computer software provided to Licensee under this Agreement, any extracts from such software, derivative works of such software or collective works constituting such software (such as subsequent releases) to the extent offered to Licensee under this Agreement, and the related Documentation. Software may include third party software licensed to Diamanti. Software shall not mean software subject to open source, GPL or similar licensing terms which may be included with the Software. Applicable copyright notices and open source, GPL or similar licensing terms can be found at www.diamanti.com/thirdpartysoftware.

2.
SOFTWARE LICENSE

    2.1 License.  Subject to the terms and conditions of this Agreement, Diamanti grants to Licensee a nonexclusive, nontransferable, nonsublicensable, royalty-free license to use the Software, subject to the following limitations: 

         (a) Licensee shall use the Software for its internal purposes only.  In no event shall the Software be disclosed, made available to or used for the benefit of any third party; or sold, assigned, leased, resold or distributed or otherwise disposed of.

         (b) The license granted hereunder is limited to use of the Software on Diamanti Equipment.  

         (c) Licensee shall not copy the Software, except for archival or backup purposes or as required by normal installation procedures specified by Diamanti. 

         (d) Except to the extent permitted by applicable law, Licensee shall not copy, modify, translate, decompile, disassemble or otherwise reverse engineer, or otherwise determine or attempt to determine source code or protocols from, the executable code of the Software, or create any derivative works based upon the Software or Documentation, and Licensee shall not permit or authorize anyone else to do so. Licensee also agrees that any works created in violation of this subsection are derivative works and, as such, Licensee assigns all right, title and interest therein to Diamanti.

    2.2 Documentation License. Diamanti will provide Licensee with Documentation for the Equipment and Software for its internal use. Licensee will keep the Documentation with the Equipment and not allow any unauthorized access to, copying of, or the creation of derivative works from, the Documentation. Licensee shall not remove any proprietary markings or legends placed upon or contained within the Documentation, nor add any proprietary markings or legends.

    2.3 Ownership. Diamanti retains all right, title and interest, including, without limitation, all patent rights, copyrights, trademarks and trade secrets, in and to the Licensed Materials and any portion thereof, including, without limitation, any copy or derivative work of the Licensed Materials (or any portion thereof) and any update thereto. Any rights to the Licensed Materials not granted herein are reserved by Diamanti.

    2.4 Equipment Transfer. This license shall automatically terminate in the event Licensee sells, assigns, or otherwise transfers the Equipment to a third party. In such event, Diamanti shall offer such third party a license, on its then standard terms and conditions, to use the Software in connection with the Equipment, provided however, that such third party is not, in Diamanti’s reasonable judgment, a competitor.

3.
DELIVERY

The Software may come preinstalled on the Equipment or Diamanti may make the Software and other Licensed Materials available to Licensee for download via a secure download site. 

4.
SUPPORT

Diamanti makes support and maintenance services available for the Software under a separate agreement.  No support or maintenance services are provided by Diamanti under this Agreement.

5.
LIMITED WARRANTY

    5.1 For a period of ninety (90) days Diamanti will (a) repair or replace defective media on which any Software is furnished with the Equipment, caused by defects in materials and workmanship under normal use, and (b) use commercially reasonable efforts to correct or modify any such Software so as to conform in all material respects with its published specifications.
    5.2 EXCEPT AS SPECIFIED IN THIS SECTION 5.1, ALL EXPRESS OR IMPLIED CONDITIONS, REPRESENTATIONS, AND WARRANTIES RELATING TO THE SOFTWARE, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTY OR CONDITION OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, NON-INFRINGEMENT, ARE HEREBY DISCLAIMED TO THE EXTENT ALLOWED BY APPLICABLE LAW.

6.
TERM AND TERMINATION

This Agreement shall commence on the earlier of the date of Licensee’s first use of the Software or last signature below and shall continue in effect until terminated pursuant to the terms hereof. Termination may be conducted in accordance with the GSA Schedule terms and conditions.  Upon termination of this Agreement, the provisions of Sections 2.1 and 2.3 and Sections 5, 6, 7, 8 and 9 shall survive. Except as otherwise set forth herein, Licensee's license pursuant to Section 2.1 shall survive expiration or termination of this Agreement subject to Licensee's continued compliance with all of the terms and conditions contained herein.

7.
LIMITATION OF LIABILITY

      7.1  THE TOTAL LIABILITY OF DIAMANTI AND ITS SUPPLIERS, DISTRIBUTORS AND CONTRACTORS ARISING OUT OF OR RELATED TO THIS AGREEMENT SHALL NOT EXCEED THE AMOUNTS PAID BY LICENSEE FOR THE LICENSED MATERIALS. THIS LIMITATION OF LIABILITY IS CUMULATIVE AND NOT PER INCIDENT.

       7.2  EXCEPT FOR A LICENSEE BREACH OF ANY OF THE LICENSING TERMS, IN NO EVENT SHALL A PARTY OR ITS SUPPLIERS OR CONTRACTORS BE LIABLE FOR ANY LOSS OF USE, INTERRUPTION OF BUSINESS, LOST PROFITS, LOST DATA, RECOVERY OF DATA, OR ANY INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES, HOWEVER CAUSED AND ON ANY THEORY OF LIABILITY, WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE) STRICT LIABILITY OR OTHERWISE, EVEN IF A PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. Diamanti shall have no liability with respect to claims relating to or arising from the use of non-Diamanti products and services, even if Diamanti has recommended, referred or introduced Licensee to such products and services.

7.3 THIS CLAUSE SHALL NOT IMPAIR THE U.S. GOVERNMENT’S RIGHT TO RECOVER FOR FRAUD OR CRIMES ARISING OUT OF OR RELATED TO THIS CONTRACT UNDER ANY FEDERAL FRAUD STATUTE, INCLUDING THE FALSE CLAIMS ACT, 31 U.S.C. 3729-3733.  FURTHERMORE, THIS CLAUSE SHALL NOT IMPAIR NOR PREJUDICE THE U.S. GOVERNMENT’S RIGHT TO EXPRESS REMEDIES PROVIDED IN THE GSA SCHEDULE CONTRACT (E.G., CLAUSE 552.238-75 – PRICE REDUCTIONS, CLAUSE 52.212-4(H) – PATENT INDEMNIFICATION, AND GSAR 552.215-72 – PRICE ADJUSTMENT – FAILURE TO PROVIDE ACCURATE INFORMATION).
8. 
INTELLECTUAL PROPERTY INDEMNITY
    8.1 Subject to the limitations set forth in this Section 8 Diamanti shall defend or, at its option, settle any claim or action against Licensee and hold Licensee harmless from any and all liabilities, damages, expenses, settlements and costs (including reasonable attorneys’ fees) finally awarded against Licensee or reached in a settlement by Diamanti on Licensee’s behalf, arising from or occurring as a result of any third party claim or action alleging that the Software infringes any United States patent or copyright. Nothing contained herein shall be construed in derogation of the U.S. Department of Justice’s right to defend any claim or action brought against the U.S., pursuant to its jurisdictional statute 28 U.S.C. §516.
    8.2 Diamanti’s obligation to indemnify Licensee under this Section 8 shall be subject to Licensee: (i) promptly notifying Diamanti in writing of first learning of the claim or action giving rise to the indemnity; (ii) providing Diamanti with sole and exclusive control over the defense and/or settlement of such action or claim; and (iii) providing Diamanti with proper and full information and reasonable assistance to defend and/or settle any such claim or action.  Diamanti shall not be responsible for indemnifying Licensee with respect to costs incurred, or amounts paid in any settlement, unless Diamanti approved such costs or settlements in advance.

    8.3 Diamanti will have no liability under this Section 8 for any claim or action where such claim or action results from (i) combination, operation or use of the Software with other hardware or software not provided by Diamanti; (ii) modification of the Software unless such modification was made or authorized by Diamanti; or (iii) compliance with Licensee’s designs, specifications or instructions. Notwithstanding anything to the contrary, Diamanti shall not be liable for any claim based on Licensee’s use of the Software after Diamanti has informed Licensee of modifications of the Software required to avoid such claims and offered to implement those modifications, if such claim would have been avoided by implementation of Diamanti’s suggestions.

    8.4 If the Software becomes or is likely to become the subject of an infringement claim or action, Diamanti may at its sole option: (i) procure, at no cost to Licensee, the right to continue using the Software; (ii) replace or modify the Software to render it non-infringing; or (iii) if, in Diamanti’s reasonable opinion, neither (i) nor (ii) above are commercially feasible, immediately terminate Diamanti’s obligations (and Licensee’s rights) under this Agreement with regard to such Software, and, if Licensee returns such Software to Diamanti, refund to Licensee the price originally paid by Licensee to Diamanti for such Software as depreciated or amortized by an equal annual amount over three (3) years.

    8.5 THE FOREGOING STATES THE ENTIRE LIABILITY AND OBLIGATIONS OF DIAMANTI AND THE EXCLUSIVE REMEDY OF LICENSEE WITH RESPECT TO ANY ALLEGED OR ACTUAL INFRINGEMENT OF PATENTS OR COPYRIGHTS, BY THE SOFTWARE.

9.
GENERAL

    9.1 Assignment.  Licensee may not assign this Agreement or any of its rights or obligations under this Agreement, by operation of law or otherwise, without the prior written consent of Diamanti. This Agreement shall bind each party and its permitted successors and assigns.  Any assignment in contravention of this Section 8.1 shall be null and void and of no force or effect. 
    9.2 Disputes.  This Agreement shall be governed by and construed in accordance with the laws of the United States of America. The UN Convention on Contracts for the International Sale of Goods shall not apply. These License Terms constitute an addendum to a solicitation or contract, as defined in Federal Acquisition Regulation 52.212-4(s).  If any provision of this Agreement shall be held to be invalid, illegal or unenforceable, the remaining provisions shall not be affected or impaired.  This Agreement may be modified only by a written agreement executed by authorized officers of each party.  No delay or omission to exercise any right or remedy accruing to a party upon any breach or default of the other party shall impair that right or remedy, or be construed to be a waiver of any breach or default.

    9.3 Force Majeure. Except for the obligation to pay monies due and owing, neither party shall be liable for any delay or failure in performance due to events outside the defaulting party’s reasonable control, including without limitation acts of God, labor disputes, shortages of supplies, fire, war, disruption related to terrorism, epidemics, or delays of common carriers.  The obligations and rights of the excused party shall be extended on a day to day basis for the time period equal to the period of the excusable delay. 

    9.4 Compliance with Laws. Licensee hereby acknowledges that the Licensed Materials supplied by Diamanti hereunder are subject to export controls under the laws and regulations of the United States and other countries.  Licensee shall comply with such laws and regulations and agrees not to export, re-export or transfer the Licensed Materials without first obtaining all required U.S. Government and other relevant government authorizations or licenses.
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THIS IS A BINDING CONTRACT BETWEEN THE GSA MULTIPLE AWARD SCHEDULE

CONTRACTOR ACTING ON BEHALF OF DATACORE SOFTWARE CORPORATION (“DATACORE”)

AND THE ELIGIBLE “ORDERING ACTIVITY” UNDER GSA SCHEDULE CONTRACTS IDENTIFIED IN

THE SIGNED PURCHASE ORDER (“YOU” “YOUR” OR “ORDERING ACTIVITY”). "ORDERING

ACTIVITY” IS DEFINED AS AN ENTITY AUTHORIZED TO ORDER UNDER GSA SCHEDULE

CONTRACTS AS DEFINED IN GSA ORDER OGP 4800.2I, AS MAY BE REVISED FROM TIME TO

TIME. PLEASE READ THESE TERMS CAREFULLY BEFORE ACCEPTING THE TERMS OF THIS

AGREEMENT. UNDER FEDERAL PROCUREMENT RULES, A SIGNED PURCHASE ORDER

(“PURCHASE ORDER”) IS REQUIRED TO PURCHASE THIS SOFTWARE LICENSE. THERFORE,

YOU MAY NOT OPEN, DOWNLOAD, INSTALL, COPY OR OTHERWISE USE ANY OF THE

SOFTWARE UNLESS THIS REQUIREMENT HAS BEEN MET. IF YOU DO OPEN DOWNLOAD,

INSTALL, COPY OR OTHERWISE USE ANY OF THE SOFTWARE, YOU ACKNOWLEDGE THAT THIS

REQUIREMENT HAS BEEN MET. . THE TERM “SOFTWARE” MEANS THE SOFTWARE

ACCOMPANYING THIS AGREEMENT, INCLUDING SOFTWARE PRE-INSTALLED ON DATACORE

APPLIANCES, AND ALL OTHER SOFTWARE PROVIDED BY DATACORE WITH OR FOR USE WITH

THE ACCOMPANYING SOFTWARE (UNLESS DATACORE PROVIDES YOU WITH A SEPARATE

LICENSE FOR THAT SOFTWARE).
NOTWITHSTANDING ANYTHING TO THE CONTRARY, THIS AGREEMENT MAY ONLY BE MODIFIED

BY SEPARATE WRITTEN AGREEMENT BETWEEN YOU AND DATACORE, AND DATACORE SHALL

NOT BE BOUND BY ANY DIFFERENT TERMS IN ANY PURCHASE ORDER OR OTHERWISE

ABSENT SUCH A WRITTEN AGREEMENT BETWEEN YOU AND DATACORE.

UPON EXECUTION OF THE PURCHASE ORDER, YOU AGREE TO BE BOUND BY THE TERMS OF

THIS AGREEMENT. IF THE SOFTWARE IS FOR USE BY A CORPORATION OR OTHER ENTITY,

YOU REPRESENT THAT YOU ARE AUTHORIZED TO ENTER INTO THIS AGREEMENT ON BEHALF

OF SUCH ENTITY. DATACORE IS WILLING TO LICENSE THE SOFTWARE TO YOU ONLY IF YOU

ACCEPT ALL OF THE TERMS IN THIS AGREEMENT. IF YOU DO NOT AGREE TO ALL OF THESE

TERMS, YOU MAY NOT DOWNLOAD, OPEN, INSTALL, OR OTHERWISE USE ANY SOFTWARE. IF

YOU DO NOT AGREE TO ALL OF THESE TERMS, YOU MUST PROMPTLY DESTROY ALL

DOWNLOADED SOFTWARE IN YOUR POSSESSION OR CONTROL, INCLUDING ANY BACK-UP

COPY, AND RETURN ALL OTHER SOFTWARE TO THE VENDOR FROM WHOM IT WAS ACQUIRED

IN ACCORDANCE WITH THE VENDOR’S RETURN POLICY FOR THE SOFTWARE.

CERTAIN DATACORE SOFTWARE REQUIRES ACTIVATION. IF THE SOFTWARE REQUIRES

ACTIVATION IT WILL PROMPT YOU TO ACTIVATE THE SOFTWARE IN ACCORDANCE WITH THE

INSTRUCTIONS PROVIDED. IF THE SOFTWARE REQUIRES ACTIVATION AND IS NOT ACTIVATED

WITHIN 30 DAYS AFTER SOFTWARE INITIALIZATION, IT WILL CEASE FULL OPERATION UNTIL

THE SOFTWARE IS ACTIVATED. SOME EVALUATION VERSIONS OF THE SOFTWARE MAY NOT

BE ELIGIBLE FOR ACTIVATION.

NOTICE TO DATACORE APPLIANCE USERS: DATACORE APPLIANCES CONTAIN VMWARE

SOFTWARE. NOTHING IN THIS AGREEMENT WILL BE CONSTRUED AS GRANTING ANY RIGHTS TO

YOU, BY LICENSE OR OTHERWISE, IN OR TO SUCH VMWARE SOFTWARE. YOU ARE RESPONSIBLE

FOR OBTAINING THE APPROPRIATE LICENSE RIGHTS FOR ITS USE FROM VMWARE, INC.

FOR EVALUATION USERS, UNTIL YOU HAVE CONVERTED TO A PAID PRODUCTION USE

LICENSE, THIS LICENSE IS SOLELY FOR THE PURPOSE OF YOUR EVALUATION OF THE

SOFTWARE; YOU ARE NOT PERMITTED TO USE THE SOFTWARE IN A PRODUCTION

ENVIRONMENT OR TO PROVIDE SERVICES. IF YOU CHOOSE NOT TO CONVERT TO A PAID

PRODUCTION USE LICENSE, THE SOFTWARE WILL CEASE FULL OPERATION IN 30 DAYS (OR

SUCH OTHER DATE AS DATACORE MAY SPECIFY) (“EVALUATION PERIOD”). FOR THE

PURPOSES OF THIS AGREEMENT, “EVALUATION” SHALL MEAN ANY FREE, TRIAL, PILOT OR

DEMONSTRATION USE.

Evaluation License Grant. Subject to the terms and conditions contained herein, and solely during the

Evaluation Period, DataCore Software Corporation (“DataCore”) hereby grants to you a revocable, nontransferable,

non-exclusive license to download, install and use, or access and use on a third party cloud

infrastructure, one copy of the binary code version of the Software for your internal use only in

accordance with all the following: (i) solely for purposes of your internal evaluation and testing of the

operation of the Software in a nonproduction environment; (ii) during the term of the Evaluation Period;

and (iii) limited to the optional features (if any), number of computing devices (including virtual machines

running in your own environment or on a third party cloud infrastructure authorized by DataCore), storage

capacity, number of users, storage devices, drives, ports, and CPU cores and other limitations specified

by DataCore, as applicable, for which you have been expressly authorized by DataCore. You will not

cause or permit any use of the Software in a production environment. DataCore and its licensors reserve

all rights not expressly granted to you herein, and no other licenses, whether express, implied or

otherwise, are granted to you.
Production Use License Grant. Subject to the terms and conditions contained herein, DataCore Software

Corporation (“DataCore”) hereby grants to you a non-transferable, non-exclusive license to download,

install and use, or access and use on a third party cloud infrastructure authorized by DataCore, the binary

code version of the Software for your internal use, limited to the optional features (if any), number of

computing devices (including virtual machines running in your own environment or on a third party cloud

infrastructure), storage capacity, number of users, disk drives, ports, and CPUs and other limitations

specified by DataCore, as applicable, for which you have paid the applicable license fee. If you want

more than that for which you are licensed, you must purchase additional licenses. DataCore and its

licensors reserve all rights not expressly granted to you herein, and no other licenses, whether express,

implied or otherwise, are granted to you.
License Restrictions. Your employees may access the Software remotely through a wide area network or

VPN, or other secure remote access method, provided that, if applicable, you may in no event exceed the

number of permitted concurrent uses or users of the Software for which you have been expressly

authorized by DataCore. In the absence of any express written authorization by DataCore to the contrary,

the number of concurrent uses or users of the Software, the number of computing devices (including

virtual machines) on which the Software may be used, and the number of copies of the Software you may

make, shall be one. You may also make one back-up copy of the Software, provided the copy must

contain all of the original Software's copyright, trademark and other proprietary notices. You will not cause

or permit: (i) use or copying of the Software, except as expressly provided in this Agreement; (ii)

modification, rental, sub-license, lease, lending or transfer of the Software; (iii) reverse engineering,

disassembly, or decompilation of the Software, except to the extent expressly permitted by law

notwithstanding this prohibition; (iv) creation of any derivative works based on the Software; (v) except as

DataCore may otherwise agree in writing, use of the Software in connection with a service bureau or

other use or configuration whereby the Software is used by, for the benefit of, or to provide a service on

the computer equipment of, a third party.
Ownership. All copies of Software are licensed, not sold. DataCore and its licensors retain all right, title

and interest in the Software, and in all copies, improvements, updates, revisions, enhancements,

modifications and derivative works thereof, including, without limitation, all patent, copyright, trade secret,

trademark and database rights. The terms of this Agreement are intended to benefit any third party

licensors, who may directly enforce applicable terms of this Agreement to protect their interest in the

Software.

Maintenance, Support and Updates. For Software licensed to you as a subscription service (“SaaS”

product), DataCore may update, fix, and maintain the Software as DataCore, in its sole discretion, deems

necessary, or as DataCore may otherwise expressly agree in writing. For perpetual Software licenses,

except as provided under the limited warranty set forth below, and except as DataCore may otherwise

expressly agree in writing, DataCore is under no obligation to maintain, support or update the Software in

any way, or to provide updates or error corrections. Such services may be separately purchased. In

either license case, if DataCore provides you with a bug fix, maintenance release or update to the

Software, it is provided to you as is and shall be considered Software subject to the terms of this

Agreement, unless you receive a separate license from DataCore for that release or update that

supersedes this Agreement. In addition, the Software may contain support and/or data collection

functions that provide DataCore with certain system telemetry information that DataCore may use to

provide support, analysis, and reporting to you, as well as to update or enhance the Software. By using

the Software, you consent to DataCore’s access and use of such information for such purposes.

Data Rights. You agree that DataCore will collect and track technical and related information about you

and your use of the Software, which may include your internet protocol address, hardware identifying

information, operating system, application software, peripheral hardware, and Software usage statistics,

to assist with the operation and function of the Software, the provision of updates, support, invoicing,

marketing by DataCore or its agents and research and development.
Confidentiality. The Software contains confidential and proprietary information of DataCore and/or its

licensors. You agree to take adequate steps to protect the Software from unauthorized disclosure or use.

DataCore recognizes that Federal agencies are subject to the Freedom of Information Act, 5 U.S.C. 552,

which requires that certain information be released, despite being characterized as “confidential” by the

vendor.
Limited Warranty. During the Evaluation Period the Software is provided and you accept the Software

“AS-IS” and “WITH ALL FAULTS.” Upon commencement of the production use license, DataCore

warrants for a period of ninety (90) days that the Software will substantially conform under normal use to

DataCore's specifications contained in the user guides and operating manuals provided by DataCore with

the Software. DataCore will, at its sole discretion, either promptly replace any Software that fails to

comply with this warranty at its cost or refund the amount paid for the Software. Any claims submitted

under this section must be submitted in writing to DataCore within the specified warranty period. This

limited warranty is void if failure of the Software results from accident, abuse, misapplication, abnormal

use or a virus. Any replacement for the Software, and any bug fix, maintenance release or update to the

Software, will be warranted under this limited warranty for the remainder of the original warranty period

applicable to the Software or thirty (30) days from its delivery, whichever is longer. THIS SECTION

STATES YOUR SOLE AND EXCLUSIVE REMEDY, AND DATACORE’S AND ITS SUPPLIERS’ SOLE

AND EXCLUSIVE LIABILITY, IN CONNECTION WITH THE SOFTWARE, INCLUDING FOR ANY

BREACH OF THE WARRANTY RELATING TO THE SOFTWARE. THIS LIMITED WARRANTY SET

FORTH IN THIS SECTION GIVES YOU SPECIFIC LEGAL RIGHTS. YOU MAY HAVE ADDITIONAL

RIGHTS, WHICH VARY FROM JURISDICTION TO JURISDICTION.
THE FOREGOING WARRANTY IS EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES AND

CONDITIONS, WHETHER EXPRESS OR IMPLIED, AND DATACORE AND ITS SUPPLIERS

EXPRESSLY DISCLAIM ALL OTHER WARRANTIES AND CONDITIONS, INCLUDING ANY IMPLIED

WARRANTIES OF MERCHANTABILITY, NON-INFRINGEMENT, FITNESS FOR A PARTICULAR

PURPOSE, AND AGAINST HIDDEN DEFECTS TO THE FULLEST EXTENT PERMITTED BY LAW. NO

ADVICE OR INFORMATION, WHETHER ORAL OR WRITTEN, OBTAINED FROM DATACORE OR

ELSEWHERE WILL CREATE ANY WARRANTY OR CONDITION NOT EXPRESSLY STATED IN THIS

AGREEMENT. DATACORE DOES NOT WARRANT THAT THE SOFTWARE WILL MEET YOUR

REQUIREMENTS OR THAT USE OF THE SOFTWARE WILL BE UNINTERRUPTED, ERROR FREE,

OR FREE OF VARIATIONS FROM THE DOCUMENTATION. DATACORE IS NOT RESPONSIBLE FOR

ANY INTERFERENCE WITH OR INABILITY TO USE THE SOFTWARE RESULTING FROM

ADDITIONAL SOFTWARE OR SERVICES PROVIDED BY THE CLOUD INFRASTRUCTURE

SUPPLIER, IF ANY, THROUGH WHICH YOU ACCESS THE SOFTWARE.

Evaluation License Termination. The Evaluation license granted under this Agreement shall terminate

automatically upon the expiration of the Evaluation Period. In addition, the Evaluation license shall

terminate prior to its automatic termination upon the occurrence of any of the following: (i) either you or

DataCore at any time give the other written notice of termination (with or without cause); (ii) you breach

any provision in this Agreement; or (iii) if applicable, your access to the Software is terminated by your

cloud infrastructure provider. The Software will cease to function or become inaccessible in whole or in

part upon termination of the evaluation license.
Production Use License Termination. The production use license granted to you under this Agreement

will terminate immediately and automatically without notice upon the occurrence of the following: (i) if you

have licensed the Software on a subscription basis, upon the expiration of your subscription. When the

End User is an instrumentality of the U.S., recourse against the United States for any alleged breach of

this Agreement must be brought as a dispute under the contract Disputes Clause (Contract Disputes Act).

During any dispute under the Disputes Clause, DataCore shall proceed diligently with performance of this

Agreement, pending final resolution of any request for relief, claim, appeal, or action arising under the

Agreement, and comply with any decision of the Contracting Officer. Upon termination of this license you

will discontinue use of the Software and remove all copies of the Software and any part of the Software

from any and all computing devices, including any back-up copy, and destroy the Software. At

DataCore's request, you will certify in writing to DataCore that all complete and partial copies of the

Software have been destroyed and that no copies remain in your possession or under your control. The

provisions of this Agreement, except for the license grant and warranty, will survive termination.

Limited Liability. UNDER NO CIRCUMSTANCES WILL DATACORE OR ITS SUPPLIERS BE LIABLE

FOR ANY INCIDENTAL, INDIRECT, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES, LOSS OF

PROFITS, SAVINGS, BUSINESS, GOODWILL OR DATA, COST OF COVER, RELIANCE DAMAGES

OR ANY OTHER SIMILAR DAMAGES OR LOSS, EVEN IF DATACORE HAS BEEN ADVISED OF THE

POSSIBILITY OF SUCH DAMAGES AND REGARDLESS OF WHETHER ARISING UNDER

CONTRACT, WARRANTY, TORT (, STRICT LIABILITY OR OTHERWISE. EXCEPT AS LIMITED BY

APPLICABLE LAW, DATACORE’S AND ITS SUPPLIERS’ TOTAL LIABILITY UNDER THIS

AGREEMENT OR OTHERWISE SHALL IN NO EVENT EXCEED THE TOTAL PURCHASE ORDER

PRICE PAID, INCLUDINGTHE LICENSE FEE PAID BY YOU FOR THE SOFTWARE GIVING RISE TO

THE LIABILITY. THE LIABILITY LIMITATIONS SET FORTH IN THIS AGREEMENT SHALL APPLY

NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY

PROVIDED IN THIS AGREEMENT OR THE INVALIDITY OF ANY OTHER PROVISION. THE

FOREGOING LIMITATION OF LIABILITY SHALL NOT APPLY TO (1) PERSONAL INJURY OR DEATH

RESULTING FROM LICENSOR’S NEGLIGENCE; (2) FOR FRAUD; OR (3) FOR ANY OTHER MATTER

FOR WHICH LIABILITY CANNOT BE EXCLUDED BY LAW.
U.S. Government Rights. The Software and its documentation are "commercial computer software" and

"commercial computer software documentation," respectively, as such terms are used in FAR 12.212 and

other relevant government procurement regulations. Any use, duplication, or disclosure of the Software or

its documentation by or on behalf of the U.S. government is subject to restrictions as set forth in this

Agreement.
Export Law Assurances. The Software, including its documentation and related technical data, is subject

to the export control laws and regulations of the United States (“Export Laws”). You agree not to export

or re-export (directly or indirectly) the Software (including its documentation and related technical data) or

any direct product thereof without fully complying with the Export Laws.
License Compliance Assurances. DataCore reserves the right to run periodic license compliance tests to

determine and enforce the parameters of your license(s). Parameters associated with such compliance

tests may include, but not be limited to: system memory, number of CPU cores, capacity under

management, configuration, etc.
Governing Law. This Agreement will be governed by and construed in accordance with the Federal laws

of the United States, excluding the United Nations Convention on Contracts for the International Sale of

Goods, and without regard to principles of conflicts of law..

Assignment. This Agreement will bind and inure to the benefit of each party’s permitted successors and

assigns. You may not assign this Agreement in whole or in part, without DataCore’s prior written consent.

You agree to notify DataCore of any intended assignment, and to provide DataCore evidence of the

proposed assignee’s agreement to comply with the terms of this Agreement. Any attempt to assign this

Agreement without such notice and consent will be null and void. The Anti-Assignment Act, 41 USC

6305, prohibits the assignment of Government contracts without the Government's prior approval.

Procedures for securing such approval are set forth in FAR 42.1204.
Third-Party Code. The Software may contain or be provided with components subject to the terms and

conditions of “open source” software licenses (“Open Source Software”). Open Source Software may be

identified in the user guides and operating manuals provided by DataCore with the Software, or DataCore

may provide a list of the Open Source Software for a particular version of the Software upon written

request.
General Provisions. If any provision hereof shall be held illegal, invalid or unenforceable, in whole or in

part, such provision shall be modified to the minimum extent necessary to make it legal, valid and

enforceable, and the legality, validity and enforceability of all other provisions of this Agreement shall not

be affected thereby. No delay or failure by either party to exercise or enforce at any time any right or

provision hereof shall be considered a waiver thereof or of such party's right thereafter to exercise or

enforce each and every right and provision of this Agreement. This Agreement, together with the signed

Purchase Order(s), is the complete and exclusive statement between you and DataCore relating to the

subject matter hereof and supersedes all prior oral and written and all contemporaneous oral

negotiations, commitments and understandings of the parties, if any, including but not limited to any prior

license for the Software. This Agreement may only be amended in a writing executed by each party. The

parties confirm that it is their wish that this Agreement, as well as all other documents relating hereto,

have been and shall be drawn up in the English language only. The English language version of this

Agreement will control in all respects, and all other versions are for convenience only and are not binding.

____________________

END USER LICENSE AGREEMENT 
IMPORTANT: PLEASE READ THIS CONTRACT (THIS “AGREEMENT” OR THIS “EULA”) BEFORE INSTALLATION OR USE OF THE TINTRI by DDN, INC. (“TINTRI” OR “US”) PRODUCT THAT YOU HAVE PURCHASED OR FOR WHICH THE SOFTWARE IS SUPPLIED OR MADE AVAILABLE (THE “HARDWARE” AND/OR “SOFTWARE,” RESPECTIVELY, AND COLLECTIVELY, THE “PRODUCT”). 

YOU MAY NOT USE THE PRODUCT IF YOU ARE NOT AT LEAST 18 YEARS OF AGE OR ARE NOT EXPRESSLY AUTHORIZED TO DO SO ON BEHALF OF ANY ENTITY OR COMPANY THAT YOU MAY REPRESENT FOR PURPOSES OF THIS AGREEMENT. 

1. SOFTWARE LICENSE GRANT.  The Software is licensed to You, not sold. Terms such as sell and purchase, apply only to the extent the Products consist of Hardware items other than Software.  No ownership rights to any Software are transferred to any party pursuant to this Agreement.  Subject to the terms of this Agreement, including payment of the purchase price and/or all licensing fees for the Product and the applicable license restrictions set forth in Section 2 below, Tintri hereby grants Customer a limited, personal, non-sublicensable, nontransferable, non-exclusive, revocable (pursuant to a termination in accordance with Section 9 below) license to use the Software, in object code format only, only for Customer’s internal use (including internal use for the purposes of providing hosted remote access to the Products to Customer’s end user customers) during the applicable license Term (as defined in Section 9 below) and only as part of, or to operate, manage or use, the Tintri VMstoreTM system or other Tintri Product in which it is contained or for which it is provided and only in accordance with any accompanying documentation or the then-current, generally available, written Product user manuals published by Tintri at 

 HYPERLINK "http://www.tintri.com/" \h www.tintri.com 

 HYPERLINK "http://www.tintri.com/" \h (“Documentation”). Except as may be provided otherwise in connection with any such software and subject to Customer’s payment of any applicable licensing fees, this EULA shall apply to any updates or upgrades of Software (“Updates”) that You may rightfully license, download, install, activate or otherwise use in connection with the Product and any additional Tintri software programs or packages that You may rightfully license, download, install, activate or otherwise use in connection with the Product.  Tintri does not have any obligation under this EULA to provide any Updates. 

2. LICENSE RESTRICTIONS.  Customer shall not, nor permit anyone else to, directly or indirectly: (i) copy (other than for back-up purposes), modify, or distribute the Software; (ii) reverse engineer, disassemble, decompile or otherwise attempt to discover the source code or structure, sequence and organization of the Software (except to the extent the foregoing is expressly prohibited by applicable local law); (iii) create derivative works based on the Software or any part or component thereof; (iv) analyze or use the Software for comparisons or competitive testing or “benchmarking” (except for Customer’s confidential internal purposes) or publish or disclose the results thereof; (v) take any actions that would cause the Software to become subject to any open source license agreement if it is not already subject to such an agreement; (vi) make available Software in any form to anyone other than Customer’s employees or contractors or to Customer’s end user customers for which Customer hosts the Software for remote access provided such end user customers agree in writing to be bound by terms at least as protective of the Software and Tintri as those in this EULA; (vii) publicly display, sell, license, sublicense, assign, distribute, pledge, lease or otherwise transfer Software to any third party; (viii) attempt to disable or circumvent any license key, encryption or other security mechanism used in connection with the Software; or (ix) remove or obscure any proprietary notices on the Software. As between the parties, title, 

ownership rights, and intellectual property rights in and to the Software, and any copies or portions thereof, shall remain in Tintri and its suppliers or licensors. The Software is protected by the copyright laws and treaties. This EULA does not give Customer any rights not expressly granted herein. 

Customer is responsible for understanding any additional applicable rules and restrictions relative to the type of Software license purchased or obtained as identified in the applicable quote or Documentation or as set forth below and for complying with the applicable licensing and use rules and restrictions as set forth below or in the applicable Documentation.   

For Tintri Management Pack for VMware’s vROps, Customer may not use such Software to manage more than one Tintri VMstore. 

For Products purchased as or designated as “Not-For-Resale Products” or “NFR Products” (“NFR Products”):  (i) Customer may use NFR Products only for evaluation and demonstration purposes only during the Term (as defined in Section 9 below), and shall not use NFR Products for production purposes at any time; (ii) Customer shall not sell, transfer or otherwise dispose of NFR Products; and (iii) the licenses to use such NFR Products granted pursuant to Section 1 above and this EULA shall apply only for the duration of the paid Term for the applicable Software licenses for such NFR Product. 

For Tintri Global CenterTM Software, Customer understands and agrees that such Software functions to manage Tintri VMstoreTM system(s), and that at least one Tintri VMStoreTM system is required for Customer to make use of such Software.  Customer is responsible for separately obtaining a VMstoreTM system from Tintri and for providing and maintaining all hardware and software necessary to operate Tintri Global CenterTM Software.   

3. CUSTOMER EXPERIENCE IMPROVEMENT PROGRAM.  To aid Tintri with providing technical support for its Products and to enable Tintri to improve the Products as well as customers’ experiences with the Products, the Products may transmit, and Tintri may receive, store, process, and utilize, Product performance diagnostic data and other Product-related metadata, including without limitation input-output statistics, latency statistics, space statistics, disk or flash requirements relating to each virtual machine and virtual machine identification data (“Customer Diagnostic Data”).  Customer Diagnostic Data does not include any Customer data stored within the 

Products other than such performance and metadata.  Customer authorizes Tintri to store, process, and retrieve Customer Diagnostic Data for the following purposes: (i) providing services and customer support to Customer; (ii) analyzing, maintaining and improving Tintri’s Products and related services, including Customer’s experience with the Products; (iii) complying with legal, governmental or contractual terms or requirements; and (iv) anonymizing and aggregating Customer Diagnostic Data for statistical analysis.  Customer may elect to disable such collection and transmission of Customer Diagnostic Data at any time via controls within the user interface for the Products, but understands and acknowledges that disabling or limiting Tintri’s access to Customer Diagnostic Data may limit Tintri’s ability to provide Product-related support and other services to Customer.   

4. OPEN-SOURCE AND THIRD PARTY SOFTWARE.  The Software may be distributed with certain independent code that is licensed under the GNU General Public License (GPL), the GNU Library/Lesser General Public License (LGPL), the Apache License Version 2.0 (Apache License), and/or other open-source licenses (Open-Source Licenses). This Agreement does not alter any rights or obligations Customer may have under those Open Source Licenses. Customer can obtain a copy of the GPL, the LGPL, and the Apache License at www.gnu.org/licenses/. Until the earlier of (i) three (3) years from the date of Customer’s purchase of the Product, or (ii) expiration or termination of the applicable license Term, Tintri will, at Customer’s request, provide to Customer a copy of the source code for code licensed under the GPL or the LGPL, including any modifications made by Tintri. Please direct requests in writing to:  Tintri by DDN Inc., 2929 Patrick Henry Dr., Santa Clara 95054.  

The provision of the Software to You does not grant You any licenses or other rights under any patents of 

Microsoft or its affiliates with respect to anything other than the file server implementation portion of the binaries for the Software, including no licenses or any other rights in any hardware or any, devices or software that are used to communicate with or in connection with the Software. 

5. FEES.  Customer shall pay the applicable purchase price and/or all licensing fees for the Product. If the Product is undergoing evaluation under an Evaluation Agreement separate from this Agreement, at the conclusion of the evaluation period under such Evaluation Agreement, the Customer must return the Product and/or delete all installed copies of the Product and confirm such deletion to Tintri in writing.  For Tintri Global CenterTM Software, license fees are payable to Tintri for each Tintri VMstoreTM system managed by such Software. 

6. SUPPORT.  Support services for Software are not provided under this Agreement. Support, if purchased by Customer, is provided subject to Tintri’s Support Services Terms and Conditions attached hereto in Exhibit A..  Any Software that may be made available by Tintri pursuant to such support shall become part of the Software and subject to this EULA.  Customer expressly acknowledges that Tintri has no support obligations relating to the Software other than those expressly set forth in the agreement, if any, between Tintri and Customer under which Customer purchases such support services. 

7. LIMITED WARRANTIES AND DISCLAIMERS.  Tintri and its agents, suppliers, and licensors make no representation or warranty with respect to any Software under this Agreement. Any warranty for the Software is as set forth in the Tintri standard Limited Warranties  (the “Limited Warranties”)  are hereby attached to this Agreement as Exhibit B.  For clarity, the applicable warranty period(s) set forth in Tintri’s Limited Warranties commence as of the date You accept the terms and conditions of this Agreement or otherwise install or use the Software (“Effective Date”), and will not reset upon the commencement of any Renewal Term (as defined in Section 9).  EXCEPT AS MAY BE EXPRESSLY MADE IN THE LIMITED WARRANTIES BY TINTRI, TINTRI AND ITS AGENTS, SUPPLIERS, AND LICENSORS DO NOT MAKE, AND HEREBY EXPRESSLY DISCLAIM, ANY WARRANTY OR REPRESENTATION WITH RESPECT TO THE PRODUCTS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, PERFORMANCE, ACCURACY, RELIABILITY, AND NON-INFRINGEMENT. SOME JURISDICTIONS DO NOT ALLOW LIMITATIONS ON HOW LONG AN 

IMPLIED WARRANTY LASTS SO THE FOREGOING LIMITATIONS MAY NOT APPLY TO CUSTOMER. TINTRI AND ITS AGENTS, SUPPLIERS, AND LICENSORS DO NOT WARRANT THAT THE OPERATION OF THE PRODUCTS WILL BE UNINTERRUPTED OR ERROR FREE.  THIS CLAUSE DOES NOT LIMIT OR DISCLAIM ANY OF THE WARRANTIES SPECIFIED IN THE GSA SCHEDULE 70 CONTRACT UNDER FAR 52.212-4(O).  IN THE EVENT OF A BREACH OF WARRANTY, THE U.S. GOVERNMENT RESERVES ALL RIGHTS AND REMEDIES UNDER THE AGREEMENT, THE FEDERAL ACQUISITION REGULATIONS, AND THE CONTRACT DISPUTES ACT, 41 U.S.C. 7101-7109.
CUSTOMER ACKNOWLEDGES THAT, IN CONNECTION WITH THE INSTALLATION, USE AND SUPPORT OF THE 

SOFTWARE, INFORMATION MAY BE TRANSMITTED OVER THE INTERNET AND OTHER DEVICES OWNED, 

MAINTAINED, AND SERVICED BY THIRD PARTIES, ALL OF WHICH ARE BEYOND CONTROL AND JURISDICTION OF 

TINTRI AND ITS AGENTS.  ACCORDINGLY, NEITHER TINTRI NOR ANY OF ITS AGENTS OR SUPPLIERS NOR ANY THIRD PARTY PROVIDING LICENSES TO THE SOFTWARE ASSUMES ANY LIABILITY FOR OR RELATING TO THE DELAY, FAILURE, INTERRUPTION OR CORRUPTION OF ANY DATA OR OTHER INFORMATION TRANSMITTED IN CONNECTION WITH THE SOFTWARE.  NEITHER TINTRI NOR ANY OF ITS AGENTS OR SUPPLIERS NOR ANY THIRD PARTY PROVIDING LICENSES TO THE SOFTWARE (A) MAKES ANY WARRANTY OR ASSUMES ANY LIABILITY REGARDING THE AVAILABILITY, RELIABILITY, OR SUITABILITY OF ANY INTERNET SERVICE PROVIDER OR DIGITAL SUBSCRIBER LINE 

SERVICES, (B) ASSUMES ANY LIABILITY FOR OR RELATING TO ANY DELAY, FAILURE, INTERRUPTION OR CORRUPTION OF ANY DATA OR OTHER INFORMATION TRANSMITTED IN CONNECTION WITH THE SOFTWARE, INCLUDING WITHOUT LIMITATION CUSTOMER DIAGNOSTIC DATA, DUE TO THE FAILURE OF ANY THIRD PARTY, OR (C)  MAKES ANY WARRANTIES AS TO THE SECURITY OF CUSTOMER’S DATA COMMUNICATIONS OR ANY OTHER DATA OR OTHER INFORMATION TRANSMITTED IN CONNECTION WITH THE SOFTWARE, INCLUDING WITHOUT LIMITATION CUSTOMER DIAGNOSTIC DATA, OR THAT THIRD PARTIES WILL NOT GAIN UNAUTHORIZED ACCESS TO OR MONITOR CUSTOMER’S COMPUTER(S) OR ONLINE COMMUNICATIONS. 

8. 
LIMITATION OF LIABILITY.  WHETHER UNDER ANY WARRANTY, CONTRACT, TORT, NEGLIGENCE OR OTHER 

LEGAL OR EQUITABLE THEORY, THE FOLLOWING WILL APPLY TO TINTRI AND ITS AFFILIATES, AGENTS, SUPPLIERS AND LICENSORS AND ALL PRODUCTS, INCLUDING SOFTWARE, AND SERVICES OF TINTRI IN ALL CIRCUMSTANCES 

(EXCEPT WITH RESPECT TO BODILY INJURY OR DEATH OF A PERSON): (A) TINTRI AND ITS AGENTS, SUPPLIERS, AND 

LICENSORS WILL NOT BE RESPONSIBLE OR LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE OR 

CONSEQUENTIAL DAMAGES INCLUDING, BUT NOT LIMITED TO, LOSS OF REVENUES, LOSS OF PROFITS, OR LOSS OR INACCURACY OF DATA;  AND (B) TINTRI’S CUMULATIVE LIABILITY FOR ANY AND ALL DAMAGES IS LIMITED TO THE GREATER OF (I) THE AMOUNTS PAID TO TINTRI BY CUSTOMER OR TINTRI’S AUTHORIZED DISTRIBUTOR OR RESELLER FOR THE PARTICULAR PRODUCTS AND/OR SERVICES PURCHASED OR USED BY CUSTOMER WITH RESPECT TO WHICH A CLAIM IS MADE OR (II) TEN THOUSAND DOLLARS. THE PARTIES HAVE AGREED THAT THESE LIMITATIONS WILL SURVIVE AND APPLY EVEN IF ANY LIMITED REMEDY SPECIFIED IN THIS AGREEMENT IS FOUND TO HAVE FAILED 

OF ITS ESSENTIAL PURPOSE. SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATION AND EXCLUSION MAY NOT APPLY TO CUSTOMER.  ADDITIONALLY, IN NO EVENT SHALL TINTRI’S AGENTS, LICENSORS OR SUPPLIERS BE LIABLE TO CUSTOMER FOR ANY DAMAGES OF ANY KIND. THIS CLAUSE SHALL NOT IMPAIR THE U.S. GOVERNMENT’S RIGHT TO RECOVER FOR FRAUD OR CRIMES ARISING OUT OF OR RELATED TO THIS CONTRACT UNDER ANY FEDERAL FRAUD STATUTE, INCLUDING THE FALSE CLAIMS ACT, 31 U.S.C. 3729-3733.  FURTHERMORE, THIS CLAUSE SHALL NOT IMPAIR NOR PREJUDICE THE U.S. GOVERNMENT’S RIGHT TO EXPRESS REMEDIES PROVIDED IN THE GSA SCHEDULE CONTRACT (E.G., CLAUSE 552.238-75 – PRICE REDUCTIONS, CLAUSE 52.212-4(H) – PATENT INDEMNIFICATION, AND GSAR 552.215-72 – PRICE ADJUSTMENT – FAILURE TO PROVIDE ACCURATE INFORMATION).
9. TERM AND TERMINATION.  This Agreement and the rights and licenses granted hereunder shall either, as applicable:  (i) commence on the Effective Date and continue until terminated as set forth in the GSA Schedule contract or (ii) in the case of NFR Products or other Software for which You have purchased a subscription or limited duration license, commence on the Effective Date and continue for the license period purchased by You (“Initial Term”), subject to renewal in writing for successive renewal periods (each a “Renewal Term”) in accordance with the GSA Schedule contract’s ordering procedures (for NFR Products and subscription or term limited Software, the Initial Term and the applicable Renewal Terms are collectively referred to as the “Term”).  Customer may terminate this Agreement at any time. Any expiration or termination of this Agreement shall also terminate the licenses granted hereunder. Upon the expiration or termination of this Agreement for any reason, Customer shall destroy and remove from all computers, hard drives, networks, and other storage media all copies of the Software, and shall so certify to Tintri that such actions have occurred. Upon reasonable notice to the Customer, consistent with all security measures of the Customer, and at Tintri’s expense, Tintri shall have the right to inspect and audit Customer’s facilities to confirm the foregoing. Section 2 and Sections 7 through 13 (inclusive), and all accrued rights to payment, shall survive the expiration or termination of this Agreement. 

10. U.S. GOVERNMENT RIGHTS.  The Software is "commercial computer software" as defined in the U.S. Federal Acquisition Regulations (FAR) at 2.101. If acquired by or on behalf of a civilian agency, the U.S. Government acquires this commercial computer software and/or commercial computer software documentation and other technical data subject to the terms of the EULA as specified in 48 C.F.R. 12.212 (Computer Software) and 12.211 (Technical Data) of the "FAR" and its successors. If acquired by or on behalf of any agency within the Department of Defense ("DOD"), the U.S. Government acquires this commercial computer software and/or commercial computer software documentation subject to the terms of the EULA as specified in 48 C.F.R. 227.7202-3 of the DOD FAR Supplement ("DFARS") and its successors. This U.S. Government Rights clause is in lieu of, and supersedes, any other FAR, DFARS, or other clause or provision that addresses Government rights in the Software. Any confidential or proprietary information received by the Government in connection with the EULA is exempt from release under the Freedom of Information Act and is prohibited from release under the Federal Trade Secrets Act, 18 U.S.C. 1905. 

11. EXPORT COMPLIANCE.  Customer shall comply with all export laws and regulations of the Applicable Law 

(as defined in Section 12, below) and of the U.S. Department of Commerce, the U.S. States Department of Treasury Office of Foreign Assets Control, or other U.S. or foreign agency or authority, and Customer shall not export, or allow the export or re-export of any Product in violation of any such laws or regulations. Customer agrees to the foregoing and represents and warrants that Customer is not located in, under the control of, or a national or resident of any restricted country. 

12. CHOICE OF LAW, VENUE AND DISPUTE RESOLTION.  This Agreement shall be governed by the laws of the United States of America, in all cases without regard to or the application of (i) the Uniform Computer Information Transactions Act, (ii) any choice of law rules that would result in the application of any other law, or (iii) the United Nations Convention on Contracts for the International Sale of Goods, which will not apply (collectively, “Applicable Law”). 

13. GENERAL.  Customer may not assign any rights or delegate any duties under this EULA and any attempt to do so is void and without effect. These EULA and its exhibits constitute an addendum to a solicitation or contract, as defined in Federal Acquisition Regulation 52.212-4(s). No modification to this EULA will be binding unless in writing and signed by an authorized representative of each party. Any express waiver or failure to exercise promptly any right under this EULA will not create a continuing waiver or any expectation of non-enforcement. If any provision of this EULA is held to be unenforceable for any reason, such provision shall be reformed only to the extent necessary to make it enforceable. To the extent that any and all provisions of this EULA shall exclude or limit any statutory liability which, according to mandatory provisions of Applicable Law cannot be contractually excluded or limited by mutual agreement of the parties, then such provision shall be given only such effect, if any, as is permitted by the Applicable Law. Neither party will be responsible for any failure or delay in its performance under this EULA, due to causes beyond its reasonable control, including, but not limited to, labor disputes, strikes, lockouts, shortages of or inability to obtain energy, raw materials or supplies, war, terrorism, riot, or natural disasters. 

Exhibit A
Support Services Agreement

Support Services terms and conditions

1. SUPPORT. Customer is not entitled to support unless Customer has ordered and paid for Support Services as provided in the Quote or PO.  Tintri by DDN, Inc., a Delaware corporation (“Tintri”), will use reasonable efforts to provide support services as described in these Support Services Terms and Conditions (“Support Services”) for the term Customer has purchased, which commences upon Product shipment. Tintri may suspend performance of Support Services if Tintri does not receive payment when due or if Customer is in breach of any contractual obligation to Tintri. Support Services are contacted primarily through Tintri’s web support portal (generally accessible on a 24x7x365 basis excepting periodic maintenance or network unavailability) and secondarily through telephone support. Tintri’s Support Services obligation is limited to using reasonable efforts to remedy a reported failure of the Products to substantially operate in accordance with Tintri’s official specifications or Documentation (i.e., the then-current, generally available, written user manuals and online help and guides for Software provided by Tintri). Support Services do not include Hardware or Software installation, training, consulting services or preventative maintenance.  

A. SOFTWARE SUBSCRIPTION.  Support Services include a subscription to all new releases of the Customer licensed Software issued by Tintri during Customer’s term of Support Services which incorporate updates (“Releases”), but do not include enhancements licensed by Tintri for a separate fee at Tintri’s discretion. Any Software which is provided as an update or replacement may only be installed as an update to the original Software on that Hardware. Any update to the Software or replacement Software will be subject to the terms and conditions set forth in the Purchase Terms and Conditions of which these Support Services Terms and Conditions are an integral part, and the End User License Agreement that applies to the original Software. Customer can download Releases from https://tintri.com/company/support/vmstore-support/. Tintri makes no commitment that it will deliver any future Release(s) and/or that the Hardware Customer has purchased will meet the hardware requirements for and operate with each Release available after the date of Customer’s purchase of the Hardware.

B. HARDWARE SUPPORT. If Tintri determines that replacement parts are required for Support Services, then Tintri will use commercially reasonable efforts to deliver them to Customer, at no charge, by Tintri’s onsite support response objective (“SRO”) in accordance with technical severity levels and the support levels purchased by Customer. Tintri actual delivery times may vary if Customer’s location is remote and/or if common carriers encounter delays or require special transportation arrangements in reaching Customer’s site, or if customs clearances impose delays. Replacement parts may be new or refurbished. Defective parts must be returned to Tintri with a pre-authorized RMA number or Tintri may invoice Customer for the replacement part. All Products that are replaced become Tintri property. Unless Customer requests otherwise, Tintri or a Tintri subcontractor will typically provide on-site installation within the SRO timeframe of the replacement part with Customer’s reasonable assistance, except with respect to not-for-resale products (no on-site service will be provided with respect to not-for-resale products). 

C. SOFTWARE SUPPORT. Tintri classifies Software problem severity based on their impact on Customer.  Tintri will use commercially reasonable efforts to acknowledge Customer’s problem report and commence Support Services efforts within the initial technical response objective in accordance with the applicable SLA.  Support Services are offered 24x7x365 through web support portal, telephone or email.

2. EXCLUSIONS. Tintri will have no Support Services obligations for any conditions attributable to: (i) negligence, misuse or abuse of the Product or accident or neglect by Customer or any third party; (ii) installation, operation or use of the Product other than in accordance with Tintri’s official specifications and the applicable Documentation;

 (iii) modifications, alterations or repairs to the Product made by a party other than Tintri or a party expressly authorized or designated by Tintri; (iv) use of a Product in an environment, in conditions, in a manner or for a purpose for which Product was not intended or designed or failure to maintain in accordance with Tintri’s instructions, specifications or the applicable Documentation; (v) use of the Product in combination with any non-Tintri apparatus, data or programs outside Tintri’s typical, recommended or reasonably anticipated use of the Products within its official Product specifications.; or (vi) causes beyond Tintri’s control.

3. CONDITIONS TO TINTRI’S SUPPORT OBLIGATIONS. Customer needs to do the following as a condition to Tintri’s provision of Support Services: (i) pay all applicable fees; (ii) designate from time to time a reasonable number of authorized persons trained by Tintri who can contact Tintri for Support Services, and these are Customer’s only personnel entitled to contact Tintri for Support Services; (iii) register all Products with Tintri, and provide notice to Tintri of all sites and site moves; (iv) provide Tintri access to Customer’s site and/or network and personnel as Tintri reasonably requests to assist Tintri in performing the Support Services; (v) enable Tintri’s automated alert system on the Products which sends regular system status reports and alerts to Tintri when certain critical system events occur in the Product at Customer’s site; (vi) use the Products in a supported configuration and maintain the Software within the then-current prior two Releases; (vii) install recommended replacement parts in the Products as reasonably directed by Tintri; (viii) refrain from arbitrarily changing Product settings or configurations reasonably recommended by Tintri; (ix) ensure that proper licenses have been obtained for all Software and adhere to all licensing terms and conditions; and (x) make available to Tintri any of Customer’s systems data, information and other materials reasonably required by Tintri for the Support Services (“Customer Materials”), the accuracy of which is solely Customer’s responsibility. Subject to Customer’s rights in the Customer Materials, Tintri will exclusively own all rights, title and interest in and to any software programs or tools, utilities, technology, processes, inventions, devices, methodologies, specifications, documentation, techniques and materials of any kind used or developed by Tintri or Tintri’s personnel in connection with performing Support Services (“Tintri Materials”), including all worldwide patent rights (including patent applications and disclosures), copyright rights, moral rights, trade secret rights, know-how and any other intellectual property rights therein. Customer will have no rights in the Tintri Materials except as expressly agreed to in writing by Tintri and Customer. Nothing in these Purchase Terms and Conditions will be deemed to restrict or limit Tintri’s right to perform similar services for any other party or to assign any employees or subcontractors to perform similar services for any other party. Customer agrees that it may be necessary for Tintri to collect, process and use Customer’s data in order to perform Tintri obligations to provide Support Services. Customer consents to these activities and to the transfer of the data to Tintri affiliated companies and service providers located throughout the world who are subject to confidentiality agreements with Tintri. Tintri will not be responsible for Customer’s or any third party’s software, firmware, information, or memory data contained in, stored on, or integrated with any Products returned to Tintri for repair.

4. CONFIDENTIAL INFORMATION. Each of the parties (“Receiving Party”) understands that the other (“Disclosing Party”) has disclosed or may disclose information relating to the Disclosing Party’s business, including, without limitation computer programs, software, technical drawings, algorithms, know-how, trade secrets, formulas, processes, ideas, inventions (whether patentable or not), designs, schematics and other technical, business, financial, customer and product information, data and development plans, of any nature and in any form whatsoever, which to the extent previously, presently or subsequently disclosed to the Receiving Party is “Confidential Information” of the Disclosing Party (provided that such information was or is marked or designated in writing as “confidential,” “proprietary,” or any other similar term or designation or was or is disclosed in a manner that a reasonable person would have understood or understand that such information is confidential and proprietary). Customer agrees without limitation that Tintri’s Product and Services prices, discounts and proposals to Customer are Tintri’s Confidential Information. The Receiving Party agrees: (i) to hold the Disclosing Party’s Confidential Information in confidence and to take reasonable precautions to protect such Confidential Information (including, without limitation, all precautions the Receiving Party employs with respect to its own confidential materials); (ii) not to divulge any such Confidential Information to any third person, except to those of its employees and subcontractors that need to know such Confidential Information for the purpose of performing hereunder, provided that each such employee and subcontractor is subject to a written agreement that includes binding use and disclosure restrictions that are at least as protective as those set forth herein; (iii) not to make any use whatsoever at any time of such Confidential Information except to perform its obligations hereunder; and (iv) not to copy, decrypt, reverse assemble, dissemble, decompile or reverse engineer any such Confidential Information. Without granting any right or license, the Disclosing Party agrees that the foregoing shall not apply with respect to any information after five (5) years following the disclosure thereof or any information that the Receiving Party can document: (i) is or becomes (through no improper action or inaction by the Receiving Party) readily available to the public; (ii) was in its possession or known by it without restriction prior to receipt from the Disclosing Party; (iii) was rightfully disclosed to it by a third party that rightfully received such information without restriction on disclosure or use; or (iv) was independently developed without use of any Confidential Information of the Disclosing Party. The Receiving Party may make disclosures required by law or court order provided the Receiving Party uses reasonable efforts to limit disclosure and to obtain confidential treatment or a protective order and allows the Disclosing Party to participate in the proceeding.  To the extent that any of Customer’s Confidential Information includes personally identifiable information, then Customer consents to Tintri’s use of such personally identifiable information in accordance with Tintri’s then-current privacy policy. Customer acknowledges and agrees that any feedback, suggestions, comments, improvements, modifications and other information (including any ideas, concepts, “know-how” or techniques contained therein) that Customer provides to Tintri about its Products or Services or their performance (collectively, the “Feedback”) shall not be deemed as Customer’s Confidential Information and may be used, disclosed, disseminated or published by us for any purpose, including developing, manufacturing and marketing products and services incorporating Feedback, without obligation of any kind to Customer, Customer waives any rights whatsoever in or to all Feedback.
5. REINSTATEMENT OF SUPPORT. If Customer has not continuously purchased and complied with the terms and conditions of Support Services, Customer may request that Tintri perform an inspection of the Products and any professional services Tintri reasonably determines are required for the Products to be certified as substantially operating within their official Product specifications. After Tintri’s certification, Customer may re-instate Support Services in writing by a warranted Contracting Officer if Tintri then offers it in general commercial availability and upon payment to Tintri of: (i) time and materials services payment for certification described above; (ii) the pro rata Support Services fees that would have been payable at Tintri’s then applicable annual rate of Support Services for the period the Products were not covered by Support Services; and (iii) the Support Services fees for the annual period commencing upon the re-instatement of Support Services. 

6. NON-TRANSFERABILITY. If Customer sells or otherwise transfers any Hardware to any third party, Customer will either de-install and remove the Software from such Hardware prior to sale or transfer, or provide Tintri with reasonable written notice and an opportunity to remove or disable such Software prior to any sale or transfer of the Hardware. Subject to availability of resources, Tintri will provide de-installation services to Customer at Tintri’s then current time and materials rates provided Customer has complied with these Purchase Terms and Conditions and entered into a separate agreement with Tintri to receive such de-installation services. Subject to availability of resources, Tintri will provide re-installation and re-certification services to a third party purchaser or transferee of Tintri Hardware, in each case at Tintri’s then current time and materials rates provided the purchaser or transferee has: (i) met Tintri credit requirements; (ii) obtained a Software license from Tintri; (iii) entered into a separate agreement with Tintri to receive re-installation and re-certification services; (iv) obtained re-certification of the Products as installed; and (v) paid any Support Services reinstatement fees and purchased at least a one (1) year term of annual Support Services from Tintri commencing upon the date of Product transfer. Customer’s remaining outstanding term of Support Services is not transferable. Notwithstanding the foregoing, Tintri reserves the right to refuse to grant a Software license or provide Services to a proposed purchaser or transferee as determined in Tintri’s sole discretion.

7. RELATIONSHIP OF THE PARTIES. Tintri is performing Support Services as an independent contractor, and not as an employee, agent, joint venturer or partner of Customer, and neither of the parties has the authority to bind the other by contract or otherwise. Tintri acknowledges and agrees that Tintri personnel are not eligible for or entitled to receive any compensation, benefits or other incidents of employment that Customer makes available to its employees. Tintri is solely responsible for all taxes, expenses, withholdings, and other similar statutory obligations arising out of the relationship between Tintri and Tintri personnel and the performance of Support Services by Tintri personnel.

8. ENGLISH. The parties agree and acknowledge that all Support Services will only be provided in the English language and only within the United States and in Canada.
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Exhibit B

Limited Warranties

LIMITED WARRANTIES

1. LIMITED hardware WARRANTY. Tintri by DDN, Inc. (“Tintri”) warrants solely to Customer that the Hardware will be substantially free from material defects in material and workmanship for the one (1) year period from the date of shipment of the Products (the “Hardware Warranty Period”). 


(i)
Tintri’s entire liability and obligation, and Customer’s sole and exclusive remedy, under the limited warranties described in this Section 1 shall be for Tintri, at Tintri’s option: (1) to use reasonable efforts to repair the defective Hardware within a reasonable period of time; (2) to replace the defective Hardware; or (3) if, after reasonable efforts Tintri is not able to correct the deficiencies, to accept return of the Hardware for a refund of the amount paid for the Hardware and the pre-paid and unused portion of any remaining term of Support Services, if any, for the Hardware. Defective parts must be returned to Tintri with a pre-authorized RMA number , and if the defective part is not returned, Tintri may invoice Customer for the replacement part. All Hardware that is returned or replaced becomes Tintri’s property. Tintri will not be responsible for Customer’s or any third party’s software, firmware, information, or memory data contained in, stored on, or integrated with any Hardware returned to Tintri for repair, whether under warranty or not. 



(ii)
All replacement parts carry a warranty on the terms and conditions set forth immediately above of the following duration: (1) if the replacement part is installed with more than ninety (90) days remaining on the Hardware Warranty Period, then the warranty on the replacement part shall be until the expiration of the Hardware Warranty Period; (2) if the replacement part is installed during the Hardware Warranty Period but with fewer than ninety (90) days remaining on the Hardware Warranty Period, then the warranty on the replacement part shall be ninety (90) days from the date of installation of the replacement part; and (3) if the replacement part is installed after the expiration of the Hardware Warranty Period under the terms and conditions of Support Services, then the warranty on the replacement part shall be the earlier of ninety (90) days from the date of installation of the replacement part and the last day of Support Services. Replacement parts may be new or refurbished. 
2. LIMITED SOFTWARE WARRANTY. Tintri warrants solely to the Customer that Software will substantially conform to the applicable Documentation for such Software and that any physical media provided by Tintri will be free from manufacturing defects in materials and workmanship until the expiration of the warranty period. Unless otherwise stated on the Tintri Quote, the warranty period for Software shall (i) be ninety (90) days; and (ii) commence upon Delivery of the media or the date Customer is notified of electronic availability, as applicable.  Tintri does not warrant that the operation of Software will be uninterrupted or error free, that all defects can be corrected, or that Software will meet Customer’s requirements. Support Services from Tintri for Software are available for separate purchase.  The warranty for Software extends solely to the Customer and is not transferable.  


(i)
Tintri’s entire liability and obligation, and Customer’s sole and exclusive remedy, under the limited warranties described in this Section 2 shall be for Tintri, at Tintri’s option, to remedy the non-compliance or to replace the affected Software. If Tintri is unable to effect such within a reasonable time, then Tintri shall refund the amount received by Tintri from Customer for Software concerned, plus the pre-paid and unused portion of any remaining term of Support Services for the affected Software. All replaced Software contained on physical media supplied by Tintri shall be returned to and become the property of Tintri. Tintri shall have no liability hereunder after expiration of the applicable warranty period. The foregoing shall not void any supplementary remedies made available to Customer by a Distributor, with respect to which Tintri shall have no liability or obligation.



(ii)
Warranty does not cover problems that arise. Tintri has no obligation whatsoever for Software installed or used beyond the licensed use, or whose original identification marks have been altered or removed. Removal or disablement of remote support, reporting or monitoring capabilities during the warranty period requires reasonable notice to Tintri. Such removal or disablement, or improper use or failure to use applicable Support Tools shall be subject to a surcharge in accordance with Tintri’s then current standard rates.

3. SERVICES. Tintri will use reasonable efforts to provide Services in a workmanlike manner. Customer must notify Tintri of any failure to so perform within ten (10) days after the date on which such failure first occurs. Tintri’s entire liability and obligation, and Customer’s sole and exclusive remedy, under the limited warranties described in this Section 3 will be for Tintri, at Tintri option: (i) to use reasonable efforts to re-perform the deficient Services within a reasonable period of time; or (ii) if, after reasonable efforts Tintri is not able to correct the deficiencies, refund the portion of any Services fee that corresponds to the failure to perform.  
4. EXCLUSIONS. Tintri will have no obligation under these Limited Warranties to the extent that any problem with a Product results from or is otherwise attributable to: (i) negligence, misuse or abuse of the Product or accident or neglect by Customer or any third party; (ii) installation, operation or use of the Product other than in accordance with Tintri’s official specifications and the applicable Documentation; (iii) modifications, alterations or repairs to the Product made by a party other than Tintri or a party expressly authorized by Tintri; (iv) use of a Product in an environment, in conditions, in a manner or for a purpose for which Product was not intended or designed or failure to maintain in accordance with Tintri’s instructions, specifications or the applicable Documentation; (v) use of the Product in combination with any non-Tintri apparatus, data or programs outside Tintri’s typical, recommended or reasonably anticipated use of the Products within its official Product specifications.; or (vi) causes beyond Tintri’s control. 
WARRANTY DISCLAIMER. EXCEPT FOR THESE TINTRI LIMITED WARRANTIES, AND TO THE MAXIMUM EXTENT PERMITTED BY LAW, TINTRI (INCLUDING ITS SUPPLIERS) MAKES NO OTHER EXPRESS OR IMPLIED WARRANTIES, WRITTEN OR ORAL. INSOFAR AS PERMITTED UNDER APPLICABLE LAW, ALL OTHER WARRANTIES ARE SPECIFICALLY EXCLUDED AND DISCLAIMED BY TINTRI, INCLUDING WARRANTIES ARISING BY STATUTE, COURSE OF DEALING OR USAGE OF TRADE.  EXCEPT AS SPECIFIED IN THESE LIMITED WARRANTIES, ALL PRODUCTS AND SERVICES ARE PROVIDED “AS IS”.  ALL EXPRESS OR IMPLIED CONDITIONS, REPRESENTATIONS, AND WARRANTIES, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTY OR CONDITION OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NONINFRINGEMENT, SATISFACTORY QUALITY, PERFORMANCE, AND RELIABILITY, OR ARISING FROM A COURSE OF DEALING, USAGE OR TRADE PRACTICE, ARE HEREBY EXCLUDED TO THE EXTENT ALLOWED BY APPLICABLE LAW.  NO WARRANTY IS MADE REGARDING THE RESULTS OF THE USE OF ANY PRODUCT OR SERVICES OR THAT THE PRODUCT FUNCTIONALITY OR SERVICES WILL MEET CUSTOMER’S REQUIREMENTS OR EXPECTATIONS.  NO DISTRIBUTOR OR TINTRI EMPLOYEE, AGENT OR REPRESENTATIVE IS AUTHORIZED TO MAKE ANY MODIFICATIONS, EXTENSIONS OR ADDITIONS TO THE WARRANTY SET FORTH HEREIN ON TINTRI’S BEHALF.  CERTAIN THIRD PARTY HARDWARE OR SOFTWARE MAY BE PROVIDED TO CUSTOMER ALONG WITH THE PRODUCTS AND SERVICES AT THE REQUEST OF CUSTOMER.  THIS THIRD PARTY SOFTWARE AND HARDWARE IS PROVIDED “AS IS”, IS SUBJECT TO THE TERMS OF THE THIRD PARTY LICENSE, AND MAY ONLY BE USED WITH THE PRODUCTS AND SERVICES.  SOME STATES DO NOT ALLOW LIMITATIONS ON HOW LONG AN IMPLIED WARRANTY LASTS SO THE FOREGOING LIMITATIONS MAY NOT APPLY TO CUSTOMER. TINTRI DOES NOT WARRANT THAT THE OPERATION OF THE PRODUCTS WILL BE UNINTERRUPTED OR ERROR FREE. THIS AGREEMENT DOES NOT LIMIT OR DISCLAIM ANY OF THE WARRANTIES SPECIFIED IN THE GSA SCHEDULE 70 CONTRACT UNDER FAR 52.212-4(O).  IN THE EVENT OF A BREACH OF WARRANTY, THE U.S. GOVERNMENT RESERVES ALL RIGHTS AND REMEDIES UNDER THE CONTRACT, THE FEDERAL ACQUISITION REGULATIONS, AND THE CONTRACT DISPUTES ACT, 41 U.S.C. 7101-7109.
5. Limitation of Liability. WHETHER UNDER ANY WARRANTY, CONTRACT, TORT, NEGLIGENCE OR OTHER LEGAL OR EQUITABLE THEORY, THE FOLLOWING WILL APPLY TO TINTRI AND ITS AFFILIATES AND ALL PRODUCTS AND SERVICES OF TINTRI IN ALL CIRCUMSTANCES (EXCEPT WITH RESPECT TO BODILY INJURY OR DEATH OF A PERSON): (A) TINTRI WILL NOT BE RESPONSIBLE OR LIABLE FOR ANY INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE, EXEMPLARY, OR CONSEQUENTIAL DAMAGES INCLUDING, BUT NOT LIMITED TO, LOSS OF REVENUES, LOSS OF PROFITS OR LOSS OR INACCURACY OF DATA, EVEN IF ADVISED FO THE POSSIBILITY THEREOF; AND (B) TINTRI’S CUMULATIVE LIABILITY FOR ANY AND ALL DAMAGES WILL BE LIMITED TO THE AMOUNTS SET FORTH IN THESE LIMITED WARRANTIES AND IN NO EVENT OR CIRCUMSTANCE WILL EXCEED THE AMOUNTS PAID TO TINTRI BY CUSTOMER OR TINTRI’S AUTHORIZED RESELLER FOR THE PARTICULAR PRODUCTS AND/OR SERVICES WITH RESPECT TO WHICH A CLAIM IS MADE.  TINTRI HAS AGREED WITH CUSTOMER THAT THESE LIMITATIONS WILL SURVIVE AND APPLY EVEN IF ANY LIMITED REMEDY SPECIFIED HEREIN IS FOUND TO HAVE FAILED OF ITS ESSENTIAL PURPOSE. SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THE ABOVE LIMITATION AND EXCLUSION MAY NOT APPLY TO CUSTOMER. THIS CLAUSE SHALL NOT IMPAIR THE U.S. GOVERNMENT’S RIGHT TO RECOVER FOR FRAUD OR CRIMES ARISING OUT OF OR RELATED TO THIS CONTRACT UNDER ANY FEDERAL FRAUD STATUTE, INCLUDING THE FALSE CLAIMS ACT, 31 U.S.C. 3729-3733.  FURTHERMORE, THIS CLAUSE SHALL NOT IMPAIR NOR PREJUDICE THE U.S. GOVERNMENT’S RIGHT TO EXPRESS REMEDIES PROVIDED IN THE GSA SCHEDULE CONTRACT (E.G., CLAUSE 552.238-75 – PRICE REDUCTIONS, CLAUSE 52.212-4(H) – PATENT INDEMNIFICATION, AND GSAR 552.215-72 – PRICE ADJUSTMENT – FAILURE TO PROVIDE ACCURATE INFORMATION).
6. Limitation Period.  Unless otherwise required by applicable law, the limitation period for claims for damages shall be twelve (12) months after the cause of action accrues, unless statutory law provides for a shorter limitation period, in which case the limitation period shall be such shorter period.
7. Suppliers.  The limitations HEREIN shall also apply in favor of Tintri’s suppliers.
8. HAZARDOUS USE RESTRICTION. THE PRODUCTS ARE NOT DESIGNED FOR USE IN HAZARDOUS ENVIRONMENTS REQUIRING FAIL-SAFE PERFORMANCE, INCLUDING OPERATION OF NUCLEAR FACILITIES, AIRCRAFT NAVIGATION OR COMMUNICATION SYSTEMS, AIR TRAFFIC CONTROL, AND LIFE SUPPORT OR WEAPONS SYSTEMS, OR ANY OTHER SYSTEM WHOSE FAILURE COULD LEAD TO INJURY, DEATH, ENVIRONMENTAL DAMAGE, OR MASS DESTRUCTION.
9. CAPITALIZED TERMS. Capitalized terms not defined herein shall have the meaning set forth in the End User License Agreement or the Support Services Terms and Conditions.
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Exhibit C

Support Level Agreement
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Exhibit D

RMA Policy

Page 1 of 1

DEFECTIVE MATERIAL RMA POLICY

In order to receive replacement parts for defective material it is necessary to contact TINTRI BY DDN, INC (the “Tintri”) support. Replacement products and components are shipped to end users and valued added resellers (“VARs”) based on dispatch instructions generated by Tintri support personnel. All replacement parts are supplied from field distribution centers. Tintri products and components that are covered under the terms and conditions of Tintri’s Limited Warranties (“Covered Products”) and returned to Tintri must be pre-authorized by Tintri with an RMA number marked on the outside of the package, and sent prepaid, insured and packaged appropriately for safe shipment. Only packages with RMA numbers written on the outside of the shipping carton and/or the packing slips and shipping paperwork will be accepted by Tintri’s receiving department, or its designated repair partner. All other packages will be rejected.

1. End User Support: Once Tintri support personnel have determined a replacement part is needed, a replacement will be shipped. The end user will receive a dispatch number which also acts as the RMA number. Tintri will be responsible for all freight charges for returned Covered Products or components provided Customer uses Tintri designated carrier.

VAR Support: Once a VAR has determined there is a defective part at one of its customer sites a replacement is provided from its spare parts inventory, if available. The VAR then contacts Tintri support and request a replacement. A replacement product or component will be shipped to the VAR in advance of receiving the defective product. The VAR will receive a dispatch number which also acts as the RMA number. The VAR will be responsible to return the defective product within ten (10) business days and for all freight charges for returned Covered Products.

2. Non-compliance: Parts not received by Tintri, or its designated repair partner within fifteen (15) business days of dispatch will be invoiced to the appropriate party (either the end user or VAR) at Tintri’s then current list price.
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TERMS AND CONDITIONS APPLICABLE T0 PURCHASE OF TRAINING COURSES 
(SPECIAL ITEM NUMBER 611420)
1.
SCOPE

a.
The Contractor shall provide training courses normally available to commercial customers, which will permit ordering activity users to make full, efficient use of general purpose commercial IT products.  Training is restricted to training courses for those products within the scope of this solicitation. 

b.
The Contractor shall provide training at the Contractor's facility and/or at the ordering activity's location, as agreed to by the Contractor and the ordering activity.

2.
ORDER

Written orders, EDI orders (GSA Advantage! and FACNET), credit card orders, and orders placed under blanket purchase agreements (BPAs) shall be the basis for the purchase of training courses in accordance with the terms of this contract.  Orders shall include the student's name, course title, course date and time, and contracted dollar amount of the course.

3.
TIME OF DELIVERY

The Contractor shall conduct training on the date (time, day, month, and year) agreed to by the Contractor and the ordering activity.

4.
CANCELLATION AND RESCHEDULING

a.
The ordering activity will notify the Contractor at least 10 days before the scheduled training date, if a student will be unable to attend.  The Contractor will then permit the ordering activity to either cancel the order or reschedule the training at no additional charge.  In the event the training class is rescheduled, the ordering activity will modify its original training order to specify the time and date of the rescheduled training class.

b.
In the event the ordering activity fails to cancel or reschedule a training course within the time frame specified in paragraph a, above, the ordering activity will be liable for the contracted dollar amount of the training course.  The Contractor agrees to permit the ordering activity to reschedule a student who fails to attend a training class within ninety (90) days from the original course date, at no additional charge.

c.
The ordering activity reserves the right to substitute one student for another up to the first day of class.

d.
In the event the Contractor is unable to conduct training on the date agreed to by the Contractor and the ordering activity, the Contractor must notify the ordering activity at least seventy-two (72) hours before the scheduled training date.

5.
FOLLOW-UP SUPPORT

The Contractor agrees to provide each student with unlimited telephone support or online support for a period of 90 days from the completion of the training course if requested and agreed to in advance. During this period, the student may contact the Contractor's instructors for refresher assistance and answers to related course curriculum questions.

6.
PRICE FOR TRAINING

The price that the ordering activity will be charged will be the ordering activity training price in effect at the time of order placement, or the ordering activity price in effect at the time the training course is conducted, whichever is less.  

7.
INVOICES AND PAYMENT

Invoices for training shall be submitted by the Contractor after ordering activity completion of the training course.  Charges for training must be paid in arrears (31 U.S.C. 3324).  PROMPT PAYMENT DISCOUNT, IF APPLICABLE, SHALL BE SHOWN ON THE INVOICE.

8.
FORMAT AND CONTENT OF TRAINING

a.
The Contractor shall provide digital  materials normally provided with course offerings unless otherwise specified.  Such documentation will become the property of the student upon completion of the training class.

b.
**If applicable** For hands-on training courses, there must be a one-to-one assignment of IT equipment to students.

c.
The Contractor shall provide each student with a Certificate of Training at the completion of each training course upon request after class survey is completed.

d.
The Contractor shall provide the following information for each training course offered:

(1)
The course title and a brief description of the course content, to include the course format (e.g., lecture, discussion, hands-on training);

(2)
The length of the course;

(3)
Mandatory and desirable prerequisites for student enrollment;

(4)
The minimum and maximum number of students per class;

(5)
The locations where the course is offered;

(6)
Class schedules; and

(7)
Price (per student, per class (if applicable)).

e.
For those courses conducted at the ordering activity’s location, instructor travel charges (if applicable), including mileage and daily living expenses (e.g., per diem charges) are governed by Pub. L. 99-234 and FAR Part 31.205-46, and are reimbursable by the ordering activity on orders placed under the Multiple Award Schedule, as applicable, in effect on the date(s) the travel is performed. Contractors cannot use GSA city pair contracts.  The Industrial Funding Fee does NOT apply to travel and per diem charges.

f. 
For Online Training Courses, a copy of all training material must be available for electronic download by the students.

9.
“NO CHARGE” TRAINING

The Contractor shall describe any training provided with equipment and/or software provided under this contract, free of charge, in the space provided below.

NONE
Turbonomic Training Courses
Turbonomic Ace

The Turbonomic ACE Certification courses include examinations, hands-on lab exercise and study materials.  It is also a pre-requisite for all other Turbonomic certifications.

Topics covered include:

· Technology Overview

· UI Walkthrough

· Policies

· Settings

· Planning

· Administrative Settings

· Guest Process Discovery

· Reports and Dashboard

· Integrations Overview

· Journey to the Cloud

Requirements:

· Laptop with internet connectivity

· Understanding of virtualization technologies

Pre-Requisites:  None

Minimum 1, Maximum 15

Course Schedule:  Turbonomic.com/training-and-services/certification/

Pricing:

PSO-ACE-SS
ACE Training Single Seat (public class)

$1914.36

PSO-ACE-ONS
ACE Training Onsite Class


$14357.68

Ace Professional

Topics covered include:

· Market

· Hybrid Cloud Control

· Storage Control

· File Structure

· Troubleshooting

· Advanced Configurations

· Mediation

· Installation and Hypervisor Nuances

· Application Control

· M2

· XL Architecture

· Integrations

· Network Control

· Containers

· Fabric Control

Requirements:

· Laptop with internet connectivity

· Strong comfort level with virtualization technologies, storage and operating Systems

Pre-Requisites:  Successful completion of Turbonomic ACE Certification

Minimum 1, Maximum 15

Course Schedule:  Turbonomic.com/training-and-services/certification/

Pricing:

PSO-ACE-PRO-SS
ACE PRO Training Single Seat (public class)

$2392.95

PSO-ACE-PRO-ONS
ACE PRO Training Onsite Class



$16750.63

Ace Master:  Cloud

Topics covered include:

· Container (Docker)

· Kubernetes

· Mesos

· AWS

· Azure

· Turbonomic’s Cloud Native

Requirements:

· Laptop with internet connectivity

Pre-Requisites:  Successful completion of Turbonomic ACE PRO Certification

Minimum 1, Maximum 15

Course Schedule:  Turbonomic.com/training-and-services/certification/

Pricing:

PSO-ACE-MST-SS
ACE MASTER CLOUD Training Single Seat (public class)

$1914.36

PSO-ACE-MST-ONS
ACE MASTER CLOUD Training Onsite Class


$16750.63
Authorized Dealers

Lifeboat certifies that all dealers participating in the performance of this contract have agreed that their performance will be in accordance with the terms and conditions of this GSA Schedule 47QTCA19D008G.  Unless otherwise noted this includes quoting, acceptance of orders, billing and acceptance of payment as well as maintenance, support, warranty service and all other related services.
**Unless otherwise noted, all Dealers are Authorized to sell the Full Breadth of GSA Schedule OEMs and Products
	Dealer Name
	Address
	City
	State
	Zip
	Phone
	Email

	ABBA Technologies Inc
	5301 Beverly Hills Ave. NE
	Albuquerque
	NM
	87113
	505-889-3337
	Maridon.leh@abbatech.com

	Cas Severn
	6201 Chevy Chase Drive
	Laurel
	MD
	20707
	240-463-3397
	Fwilson@cassevern.com

	CDW
	230 N Milwaukee Avenue
	Vernon Hills
	IL
	60061
	703-262-8076
	shonver@cdw.com

	Colossal Contracting LLC
	304 Harry S Truman Pkwy, Ste. G
	Annapolis
	MD
	21401
	443-961-9366
	edent@colossal-llc.com

	Comtest Technologies
	3049 Ualena Street, Suite 706
	Honolulu
	HI
	96819
	808-831-0600
	eran@comtest.com

	Copper River 
	4501 Singer Ct. #300
	Chantilly
	VA
	20151
	703-234-2725
	Steven.hartmann@copperriverss.com

	Cornerstone Tech
	1735 N. First Street, Suite 110
	San Jose
	CA
	95112
	408-583-1606
	jim@cornerstonetechnologies.com

	CTG
	12165 Darnstown Rd.
	Gaithersburg
	MD
	20878
	443-270-6535
	reynolds@ctgfederal.com

	DynTek Services, Inc.
	5241 California Ave., Suite 150
	Irvine
	CA
	92617
	850-219-7917
	Darlene.pricher@dyntek.com

	Epoch Concepts
	8920 Barrons Blvd.
	Highlands Ranch
	CO
	80129
	888-263-0004
	ccondor@epochconcepts.com

	Eternal Networks, LLC
	887 S. McDonough Street
	Montgomery
	AL
	36104
	334-387-1165
	gene@eternalnetworks.net

	FedBizIT 
	305 Harrison St., SE, Suite 1C
	Leesburg
	VA
	20175
	571-919-4646
	dtiaga@fedbizit.com

	Force3
	2151 Priest Bridge Drive
	Crofton
	MD
	21114
	410-774-7298
	croche@force3.com

	GDS2, Inc.
	10755 Scripps Poway Pkwy, Ste. 371
	San Diego
	CA
	92131
	858-4374750
	jcox@gds2.com

	Hawk Institute for Space Sciences
	2137 Espey Court, Suite 7
	Crofton
	MD
	21114
	443-302-6403
	Mike.heminger@hawkspace.org

	ITSavvy
	313 South Rohlwing Road
	Addison
	IL
	60101
	630-396-6305
	bfields@itsavvy.com

	Kambrian Corporation
	2707 E. Valley Blvd, Suite 312
	West Covina
	CA
	91792
	626-964-4445
	cathyh@kambrian.com

	Kelyn Tech
	17011 Lincoln Ave. #444
	Parker
	CO
	80134
	888-937-1230
	nita@kelyntech.com

	Logisoft Computer Products
	6605 Pittsford Palmyra Road, Suite E1
	Fairport
	NY
	14450
	888-564-4763
	rlong@logisoft.com

	MNJ Technologies Direct
	1025 Busch Parkway
	Buffalo Grove
	IL
	60089
	874-876-8806
	kcowan@mnjtech.com

	MVation Worldwide
	70 Glen Street, Suite 260
	Glen Cove
	NY
	11542
	408-688-5060
	guy@mvation.com

	New Tech Solutions
	4179 Business Center Drive
	Fremont
	CA
	94538
	510-353-4070
	vijay@ntsca.com

	Norseman
	8172 Lark Brown Road
	Elkridge
	MD
	21075
	410-579-86
	tgroff@norseman.com

	Sanity Solutions
	1720 Bellaire St.
	Denver
	CO
	80222
	720-570-1668
	cgross@sanitysolutions.com

	Sequel Data Systems
	11824 Jollyville Road, Suite 400
	Austin
	TX
	78759
	512-918-8841
	jonathan.clifton@sequeldata.com

	Sev1Tech
	7800 East Union Ave., Suite 875
	Denver
	CO
	80237
	703-496-3776
	jerry.hulbert@sev1tech.com

	SIRC
	730 24th St NW, #3
	Washington
	DC
	20037
	202-536-2800 
	ajay.gandhi@sirc.net

	SpartanTec, Inc.
	800 25th Ave. South, Suites B&C
	North Myrtle Beach
	SC
	29582
	843-418-4792
	lcarter@spartantec.com

	Starnet Solutions
	90 Main Street
	Farmingdale
	NJ
	07727
	732-919-3446
	stellas@starnetsolutions.com

	Strato Communications
	10398 Rockingham Dr. #7
	Sacramento
	CA
	95827
	916-476-8646
	pcarruth@stratogov.com

	Technology Integration Group
	10240 Flanders Court
	San Diego
	CA
	92121
	208-378-8886
	Jerrie.dodd@tig.com


Product and Pricing Information for the following OEMs can be found on GSA Advantage!:

Datacore
Diamanti

TechSmith

Tintri by DDN

Turbonomic

 Unitrends
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