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CUSTOMER INFORMATION

1a.
Table of Awarded Special Item Numbers (SINs)
	SIN
	Description

	33411
	Purchase of Equipment

	811212
	Equipment Maintenance

	511210
	Term Software Licenses

	511210
	Perpetual Software Licenses

	54151
	Software Maintenance

	54151S
	Information Technology (IT) Professional Services

	OLM
	Order Level Materials


1b.
LOWEST PRICED MODEL NUMBER AND PRICE FOR EACH SIN
	SIN
	Part Number
	Description
	GSA Price

	33411
	BF-2FSMRZIP
	SM 9/125 Duplex Riser Rated Fiber Optic Cable Yellow – Per Foot
	$0.12

	811212
	WNPR071012
	Base Installation Management Item
	$1.11

	511210
	WNSC010208
	Data Center Operation Device Assignment
	$2.66

	511210
	DSV4.5-DEV1
	DSView SW MNGD Device – 1PK
	$66.72

	54151
	SCNT-1YSLV-A-1PK
	1Yr Silver Support for DSView DEV1
	$14.01

	54151S
	TEC1
	Technician I, at government location, per hour
	$51.41


1c.
HOURLY RATES


See Professional Services Descriptions and Pricing Page 18.

2.
MAXIMUM ORDER

The Maximum Order (MO) for the following Special Item Numbers (SINs) is:
	SIN
	MO

	33411
	$500,000

	811212
	$500,000

	511210
	$500,000

	54151
	$500,000

	54151S
	$500,000


3.
MINIMUM ORDER

The minimum dollar of orders to be issued is $100.00.

4.
GEOGRAPHIC COVERAGE
The Geographic Scope of Contract will be domestic delivery.


Domestic delivery is delivery within the 48 contiguous states, Alaska, Hawaii, Puerto Rico, Washington, DC, and U.S. Territories.  Domestic delivery also includes a port or consolidation point, within the aforementioned areas, for orders received from overseas activities.


5.
POINT(S) OF PRODUCTION

Norseman, Inc.

8172 Lark Brown Road, Suite 201

Elkridge, MD 21075
For a full listing of Points of Production for a specific Manufacturer product, which varies per Manufacturer and part, please Country of Origin information by Manufacturer part number at. www.gsa.gov/advantage.

6.
DISCOUNT FROM LIST PRICES

All prices shown herein are Net GSA prices (basic discounts deducted) unless otherwise indicated.

7.
QUANTITY DISCOUNT

None unless otherwise specified in the pricelist
8.
PROMPT PAYMENT TERMS

0.5% net 15 days and 0% net 30 days from receipt of invoice or date of acceptance, whichever is later.

9.
GOVERNMENT PURCHASE CARDS

a. Accepted at or below the micro-purchase threshold.

b. Accepted above the micro-purchase threshold.

10.
FOREIGN ITEMS

None.
11a.
TIME OF DELIVERY

	SIN
	Delivery Time

	33411
	The Contractor shall deliver to destination within 30 calendar days after receipt of order (ARO), as negotiated between Contractor and the Ordering Activity, or unless set forth otherwise on the Schedule Contract Pricelist or Attachment A appended hereto and incorporated herein.

	811212
	

	511210
	

	54151
	

	54151S
	

	OLM
	


11b.
EXPEDITED DELIVERY

Quicker delivery times than those set forth in the Schedule Contract Pricelist are available from the Contractor based on the availability of product inventory.  Improved delivery times in the number of days after receipt of an order (ARO) if available, are as negotiated between the Ordering Activity and Contractor.


11c.
Overnight and 2-Day Delivery

Unless otherwise specified by Manufacturer in the Schedule Contract Pricelist, when Ordering Activities require overnight or 2-day delivery, ordering activities are encouraged to contact the Contractor for the purpose of obtaining accelerated delivery.  Overnight and 2-day delivery times are subject to the availability of product inventory.

11d.
Urgent Requirements

When the Federal Supply Schedule contract delivery period does not meet the bona fide urgent delivery requirements of an Ordering Activity, Ordering Activities are encouraged, if time permits, to contact Contractor for the purpose of obtaining accelerated delivery.  The Contractor shall reply to the inquiry within 3 workdays after receipt.  (Telephonic replies shall be confirmed by the Contractor in writing.)  If the Contractor offers an accelerated delivery time acceptable to the Ordering Activity, any order(s) placed pursuant to the agreed upon accelerated delivery time frame shall be delivered within this shorter delivery time and in accordance with all other terms and conditions of the contract.

12.
FOB POINT

Destination.

13a.
ORDERING ADDRESS
Norseman, Inc.

8172 Lark Brown Road, Suite 201

Elkridge, MD 21075
13b.
ORDERING PROCEDURES

Ordering Activities shall use the ordering procedures of Federal Acquisition Regulation (FAR) 8.405 when placing an order or establishing a BPA for supplies or services.  These procedures apply to all schedules.

(1) FAR 8.405-1 Ordering procedures for supplies, and services not requiring a statement of work.

(2) FAR 8.405-2 Ordering procedures for services requiring a statement of work.

14.
PAYMENT ADDRESS
Norseman, Inc.

8172 Lark Brown Road, Suite 201

Elkridge, MD 21075
15.
WARRANTY PROVISION


Warranty is addressed in the SIN specific terms that follow as well as the terms in Attachment A.

16.
EXPORT PACKING CHARGES

Not applicable under the scope of this contract.

17.
TERMS AND CONDITIONS OF GOVERNMENT PURCHASE CARD ACCEPTANCE

Not applicable under the scope of this contract.

18.
TERMS AND CONDITIONS OF RENTAL, MAINTENANCE, AND REPAIR

Rental and repair is not applicable under the scope of this contract.  Maintenance is addressed in the SIN specific terms that follow as well as the terms in Attachment A.
19.
TERMS AND CONDITIONS OF INSTALLATION

Installation and other related support services, if available for a specific manufacturer or product is addressed in the SIN specific terms that follow as well as the terms in Attachment A.

20.
TERMS AND CONDITIONS OF REPAIR PARTS INDICATING DATE OF PARTS PRICE LISTS AND ANY DISCOUNTS FROM LIST PRICES

Not applicable under the scope of this contract.

20a.
TERMS AND CONDITIONS FOR ANY OTHER SERVICES

Other services, if available for a specific manufacturer or product is addressed in the SIN specific terms that follow as well as the terms in Attachment A.
21.
LIST OF SERVICE AND DISTRIBUTION POINTS

For current information on Authorized Service and Distribution points by Manufacturer contact the Contractor.

22.
LIST OF PARTICIPATING DEALERS

Not applicable under the scope of this contract.

23.
PREVENTIVE MAINTENANCE

Not applicable under the scope of this contract.

24a.
SPECIAL ATTRIBUTES SUCH AS ENVIRONMENTAL ATTRIBUTES (e.g. recycled content, energy efficiency, and/or reduced pollutants)


Not applicable under the scope of this contract.

24b.
Section 508 Compliance for EIT

If applicable, Section 508 compliance information on the supplies and services in this contract are available in Electronic and Information Technology (EIT) at www.norseman.com.  The EIT standard can be found at www.Section508.gov/.
25.
DUNS NUMBER

The Contractor’s DUNS Number is 798806766.
26.
NOTIFICATION REGARDING REGISTRATION IN System for Award Management (SAM) database

The Contractor registration is valid.

TERMS AND CONDITIONS APPLICABLE T0 PURCHASE OF GENERAL PURPOSE COMMERCIAL INFORMATION TECHNOLOGY NEW EQUIPMENT (SPECIAL ITEM NUMBER 33411)
1.
MATERIAL AND WORKMANSHIP


All equipment furnished hereunder must satisfactorily perform the function for which it is intended.

2.
ORDER 


Written orders, EDI orders (GSA Advantage! and FACNET), credit card orders, and orders placed under blanket purchase agreements (BPA) agreements shall be the basis for purchase in accordance with the provisions of this contract.  If time of delivery extends beyond the expiration date of the contract, the Contractor will be obligated to meet the delivery and installation date specified in the original order.  For credit card orders and BPAs, telephone orders are permissible.

3.
TRANSPORTATION OF EQUIPMENT

FOB DESTINATION.  Prices cover equipment delivery to destination, for any location within the geographic scope of this contract.
4.
INSTALLATION AND TECHNICAL SERVICES

a. INSTALLATION.  When the equipment provided under this contract is not normally self-installable, the Contractor's technical personnel shall be available to the Ordering Activity, at the Ordering Activity's location, to install the equipment and to train Ordering Activity personnel in the use and maintenance of the equipment.  The charges, if any, for such services are listed by Manufacturer in the price schedule.
b. INSTALLATION, DEINSTALLATION, REINSTALLATION.  The Davis-Bacon Act (40 U.S.C. 276a-276a-7) provides that contracts in excess of $2,000 to which the United States or the District of Columbia is a party for construction, alteration, or repair (including painting and decorating) of public buildings or public works with the United States, shall contain a clause that no laborer or mechanic employed directly upon the site of the work shall receive less than the prevailing wage rates as determined by the Secretary of Labor.  The requirements of the Davis-Bacon Act do not apply if the construction work is incidental to the furnishing of supplies, equipment, or services.  For example, the requirements do not apply to simple installation or alteration of a public building or public work that is incidental to furnishing supplies or equipment under a supply contract.  However, if the construction, alteration or repair is segregable and exceeds $2,000, then the requirements of the Davis-Bacon Act applies. Ordering Activity issuing the task order against this contract will be responsible for proper administration and enforcement of the Federal labor standards covered by the Davis-Bacon Act.  The proper Davis-Bacon wage determination will be issued by the Ordering Activity at the time a request for quotations is made for applicable construction classified installation, deinstallation, and reinstallation services under SIN 33411 or SIN 132-9. 

c. OPERATING AND MAINTENANCE MANUALS.  The Contractor shall furnish the Ordering Activity with one (1) copy of all operating and maintenance manuals which are normally provided with the equipment being purchased.  For Documentation only available on-line, Contractor or its Manufacturer shall provide Ordering Activity access to such Documentation.
5.
INSPECTION/ACCEPTANCE


The Contractor shall only tender for acceptance those items that conform to the requirements of this contract.  The Ordering Activity reserves the right to inspect or test any equipment that has been tendered for acceptance.  The Ordering Activity may require repair or replacement of nonconforming equipment at no increase in contract price.  The Ordering Activity must exercise its post-acceptance rights (1) within a reasonable time after the defect was discovered or should have been discovered; and (2) before any substantial change occurs in the condition of the item, unless the change is due to the defect in the item.


6.
WARRANTY

a. Unless specified otherwise in this contract, the warranties extended to the Ordering Activity for Equipment, Documentation, and the exclusions and disclaimers applicable to such warranties, shall be as set forth on Attachment A to this schedule pricelist (Contractor Supplemental Pricelist Information and Incorporated Terms).  Such warranties, exclusions and disclaimers follow the applicable Manufacturer's standard commercial warranties, exclusions and disclaimers but are provided to the Ordering Activity by the Contractor.
b. The Contractor warrants and implies that the items delivered hereunder are merchantable and fit for use for the particular purpose described in this contract.
c. Limitation of Liability.  Except as otherwise provided by an express or implied warranty, the Contractor will not be liable to the Ordering Activity for consequential damages resulting from any defect or deficiencies in accepted items.
d. Inspection and repair of defective Equipment under this warranty may be performed, at the option of the Contractor, at a service facility/plant authorized by the Contractor.  The Ordering Activity may not return defective Equipment to the Contractor, the Manufacturer or its authorized service provider for repair or replacement without prior consultation and instruction.
7.
PURCHASE PRICE FOR ORDERED EQUIPMENT


The purchase price that the Ordering Activity will be charged will be the ordering activity purchase price in effect at the time of order placemen.
8.
RESPONSIBILITIES OF THE CONTRACTOR


The Contractor shall comply with all laws, ordinances, and regulations (Federal, State, City or otherwise) covering work of this character, and shall include all costs, if any, of such compliance in the prices quoted in this offer.

9.
TRADE-IN OF INFORMATION TECHNOLOGY EQUIPMENT


When an Ordering Activity determines that Information Technology equipment will be replaced, the Ordering Activity shall follow the contracting policies and procedures in the Federal Acquisition Regulation (FAR), the policies and procedures regarding disposition of information technology excess personal property in the Federal Property Management Regulations (FPMR) (41 CFR 101-43.6), and the policies and procedures on exchange/sale contained in the FPMR (41 CFR part 101-46).
10.
GLOSSARY OF DEFINITIONS

a. “Documentation” shall mean Manufacturer’s then current help guides, specifications and operating manuals issued by Manufacturer and made generally available by Manufacturer for the Equipment whether on-line or in hard copy.  “Equipment” shall mean the computer hardware identified on the Schedule Contract Pricelist to this schedule pricelist.
b. “Equipment” shall mean the computer hardware identified on the Schedule Contract Pricelist to this schedule pricelist.


TERMS AND CONDITIONS APPLICABLE TO MAINTENANCE, REPAIR SERVICE AND REPAIR PARTS/SPARE PARTS FOR GOVERNMENT OWNED GENERAL PURPOSE COMMERCIAL INFORMATION TECHNOLOGY EQUIPMENT, RADIO/TELEPHONE EQUIPMENT, (AFTER EXPIRATION OF GUARANTEE/WARRANTY PROVISIONS AND/OR WHEN REQUIRED SERVICE IS NOT COVERED BY GUARANTEE/WARRANTY PROVISIONS) AND FOR LEASED EQUIPMENT (SPECIAL ITEM NUMBER 811212)
1. SERVICE AREAS

a.
The types/levels of maintenance, geographic scope of availability, and applicable rates vary by Manufacturer and are generally set forth in an applicable Manufacturer’s Maintenance Services Policy.  If any additional charge is to apply because of distance from the Contractor’s service locations, the mileage rate or other distance factor shall be negotiated at the Task Order level.
b.
When repair services cannot be performed at the Ordering Activity installation site, the repair services will be performed at the Contractor's, Manufacturer’s or authorized service provider’s plant(s).
2. MAINTENANCE ORDER

a.
Agencies may use written orders, EDI orders, credit card orders, or BPAs, for ordering maintenance under this contract.  The Contractor shall confirm orders within fifteen (15) calendar days from the date of receipt, except that confirmation of orders shall be considered automatic for renewals for maintenance (Special Item Number 811212).  Automatic acceptance of order renewals for maintenance service shall apply for machines which may have been discontinued from use for temporary periods of time not longer than 120 calendar days.  If the order is not confirmed by the Contractor as prescribed by this paragraph, the order shall be considered to be confirmed by the Contractor.
b.
The Contractor shall honor orders for Maintenance Services for the duration of the contract period or a lessor period of time, for the Equipment shown in the schedule pricelist.  Maintenance Services shall commence on a mutually agreed upon date, which will be written into the maintenance order.  Maintenance orders shall not be made effective before the expiration of any applicable maintenance and parts guarantee/warranty period associated with the purchase of Equipment.  Orders for Maintenance Service shall not extend beyond the end of the contract period.
c.
Maintenance Services may be discontinued by the Ordering Activity on thirty (30) calendar days written notice, or shorter notice when agreed to by the Contractor; such notice to become effective thirty (30) calendar days from the date on the notification.  However, the Ordering Activity may extend the original discontinuance date upon written notice to the Contractor, provided that such notice is furnished at least ten (10) calendar days prior to the original discontinuance date.
d.
Annual Funding.  When annually appropriated funds are cited on a maintenance order, the period of maintenance shall automatically expire on September 30th of the contract period, or at the end of the contract period, whichever occurs first.  Renewal of a maintenance order citing the new appropriation shall be required, if maintenance is to continue during any remainder of the contract period.
e.
Cross-year Funding Within Contract Period.  Where an Ordering Activity's specific appropriation authority provides for funds in excess of a 12 month, fiscal year period, the Ordering Activity may place an order under this schedule contract for a period up to the expiration of the contract period, notwithstanding the intervening fiscal years.
f.
Ordering Activities should notify the Contractor in writing thirty (30) calendar days prior to the expiration of Maintenance Services if maintenance is to be terminated at that time.  Orders for continued maintenance will be required if maintenance is to be continued during the subsequent period.
3.
REPAIR SERVICE AND REPAIR PARTS/SPARE PARTS ORDERS

Repair service and repair parts/spare parts orders are not available under the scope of this schedule contract.

4.
LOSS OR DAMAGE
a.
When the Contractor, through the Manufacturer, or its authorized service provider removes equipment to its establishment for repairs, the Contractor shall be responsible for any damage or loss, from the time the Equipment is removed from the Ordering Activity installation, until the equipment is returned to such installation.
b.
When Equipment is returned by Ordering Activity to the Contractor through the Manufacturer’s or its authorized service provider’s facility for repairs, the Ordering Activity shall be responsible for any loss or damage to the Equipment being returned by the Ordering Activity for repair.  Contractor shall only be responsible for any loss or damage while the Equipment is at the Contractor’s or its Manufacturer’s or authorized service provider’s facility and until it is returned to the Ordering Activity’s location.

5.
SCOPE

a.
In exchange for the applicable fees, the Contractor, through the Manufacturer or its authorized service provider shall provide Maintenance Services for all Equipment listed herein, as requested by the Ordering Activity during the contract term.  Repair service and repair parts/spare parts shall apply exclusively to the Equipment types/models within the scope of this Information Technology Schedule.
b.
Equipment placed under Maintenance Service shall be in good operating condition.
(1)
In order to determine that the Equipment is in good operating condition, the Equipment shall be subject to inspection by the Contractor through the Manufacturer or its authorized service provider without charge to the Ordering Activity.
(2)
Costs of any repairs performed for the purpose of placing the Equipment in good operating condition shall be borne by the Contractor, provided the Equipment was under the Contractor's guarantee/warranty or maintenance responsibility prior to the effective date of the maintenance order.
(3)
If the Equipment was not under the Contractor's responsibility, the costs necessary to place the Equipment in proper operating condition shall be borne by the Ordering Activity, in accordance with the provisions of Special Item Number 811212 (or outside the scope of this contract).
(4)
Contractor shall have no obligation to provide Maintenance Services for Equipment that has been modified by Ordering Activity, is in disrepair or subject to any other exclusions as set out in Manufacturer’s Maintenance Services Policy.

6.
RESPONSIBILITIES OF THE ORDERING ACTIVITY

a.
Ordering Activity personnel shall not perform maintenance or attempt repairs to Equipment while such Equipment is under the purview of a maintenance order, unless agreed to by the Contractor. The Ordering Activity will follow Contractor’s designated procedures when returning Equipment to Contractor’s, Manufacturer is or its authorized service provider’s facility for repairs.
b.
Subject to security regulations, the Ordering Activity shall permit access to the Equipment, which is to be maintained or repaired by Contractor, Manufacturer or its authorized service provider.
c.
If the Ordering Activity desires a factory authorized/certified service personnel then this should be clearly stated in the task or delivery order.

7.
RESPONSIBILITIES OF THE CONTRACTOR

a.
For Equipment not covered by a maintenance contract or warranty, the Contractor, through the Manufacturer’s or its authorized service provider’s repair service personnel shall complete repairs as soon as reasonably possible after notification by the Ordering Activity that service is required.

b.
If the Ordering Activity task or delivery order specifies factory authorized/certified service personnel then the Contractor is obligated to provide such factory authorized/certified service personnel for the Equipment to be repaired or serviced, unless otherwise agreed to in advance between the Ordering Activity and the Contractor.

8.
MAINTENANCE RATE PROVISIONS

a.
For Equipment under monthly Maintenance Services, the Contractor shall bear all costs of maintenance, including labor, parts, and such other expenses as are necessary to keep the Equipment in good operating condition, provided that the required repairs are not occasioned by fault or negligence of the Ordering Activity.
b.
REGULAR HOURS.  The basic monthly rate for each make and model of Equipment shall entitle the Ordering Activity to the Maintenance Services as set forth in the applicable Manufacturer’s Maintenance Services Policy.

c.
AFTER HOURS.  Should the Ordering Activity require that maintenance be performed outside of Regular Hours, charges for such maintenance, if any, will be specified in the pricelist or in the applicable Manufacturer’s Maintenance Services Policy.  Periods of less than one hour will be prorated to the nearest quarter hour.
d.
TRAVEL AND TRANSPORTATION. If any charge is to apply, over and above the regular maintenance rates, because of the distance between the Ordering Activity location and the Contractor’s service area, the charge will be negotiated at the Task Order level.
e.
QUANTITY DISCOUNTS.  Quantity discounts from listed Maintenance Services rates for multiple Equipment owned and/or leased by an Ordering Activity are not provided under this schedule contract unless otherwise specified by a Manufacturer in the pricelist.
10.
REPAIR SERVICE RATE PROVISIONS

Repair service rate fees and provisions for Equipment not under monthly Maintenance Services are not available under the scope of this schedule contract.

11.
REPAIR PARTS/SPARE PARTS RATE PROVISIONS
Repair parts/spare parts rate provisions after the expiration of the guarantee/warranty provisions are not available under the scope of this schedule contract.

12.
GUARANTEE/WARRANTY—REPAIR SERVICE AND REPAIR PARTS/SPARE PARTS
Guarantee/warranty-repair parts/spare parts after the expiration of the guarantee/warranty provisions are not available under the scope of this schedule contract.

13.
INVOICES AND PAYMENTS

Invoices for Maintenance Services shall be submitted by the Contractor on a quarterly or monthly basis, after the completion of such period.  Maintenance charges must be paid in arrears (31 U.S.C. 3324).  PROMPT PAYMENT DISCOUNT, IF APPLICABLE, SHALL BE SHOWN ON THE INVOICE.

Payment for Maintenance Services of less than one month's duration shall be prorated at 1/30th of the monthly rate for each calendar day.
14.
GLOSSARY OF DEFINITIONS

a.
“Documentation” shall mean Manufacturer’s then current help guides, specifications and operating manuals issued by Manufacturer and made generally available by Manufacturer for the Equipment whether on-line or in hard copy.

b.
“Maintenance Services” shall mean the services provided by Contractor through an applicable Manufacturer under this contract in accordance with the Manufacturer’s then current Maintenance Services Policy.

c.
“Maintenance Services Policy” shall mean the commercial terms describing a Manufacturer’s standard maintenance and support offerings, policies and procedures for its Equipment, a copy of which is set forth in Attachment A to this schedule pricelist. 

d.
“Equipment” shall mean the computer hardware identified on the Schedule Contract Pricelist to this schedule pricelist.

TERMS AND CONDITIONS APPLICABLE TO SOFTWARE LICENSES (SPECIAL ITEM NUMBER 511210) AND MAINTENANCE AS A SERVICE (SPECIAL ITEM NUMBER 54151) OF GENERAL PURPOSE COMMERCIAL INFORMATION TECHNOLOGY SOFTWARE
1.
INSPECTION/ACCEPTANCE


The Contractor shall only deliver those items ordered that substantially conform to the requirements of this contract and the Software’s Documentation.  Therefore, items delivered shall be deemed accepted upon delivery.  The Ordering Activity reserves the right to inspect or test any Software that has been delivered.  The Ordering Activity may require repair or replacement of nonconforming Software at no increase in contract price.  The Ordering Activity must exercise its post-acceptance rights (1) within the warranty period as set forth below; and (2) before any substantial change occurs in the condition of the Software unless the change is due to the defect in the Software.
2.
GUARANTEE/WARRANTY

a.
Unless specified otherwise in this contract, the warranties extended to the Ordering Activity for Software, Documentation, and the exclusions and disclaimers applicable to such warranties, shall be as set forth on Attachment A to this schedule pricelist (Contractor Supplemental Pricelist Information and Incorporated Terms).  Such warranties, exclusions and disclaimers follow the applicable Manufacturer's standard commercial warranties, exclusions and disclaimers but are provided to the Ordering Activity by the Contractor.
b.
Limitation of Liability.  Except as otherwise provided by an express or implied warranty, the Contractor will not be liable to the ordering activity for consequential damages resulting from any defect or deficiencies in accepted items.
3.
TECHNICAL SERVICES


A hot line technical support number for the purpose of providing user assistance and guidance to the Ordering Activity in the implementation of the Software may be provided as part of the Manufacturer’s Maintenance Services.
4. SOFTWARE MAINTENANCE

a.
Software maintenance as it is defined:

(1)
Software Maintenance as a Product (SIN 511210).  Software maintenance as a product includes the publishing of bug/defect fixes via patches and updates/upgrades in function and technology to maintain the operability and usability of the software product.  It may also include other no charge support that is included in the purchase price of the product in the commercial marketplace.  No charge support includes items such as user blogs, discussion forums, on-line help libraries and FAQs (Frequently Asked Questions), hosted chat rooms, and limited telephone, email and/or web-based general technical support for user’s self-diagnostics.  Software maintenance as a product does NOT include the creation, design, implementation, integration, etc. of a software package.  These examples are considered software maintenance as a service.  Software Maintenance as a product is billed at the time of purchase.
(2)
Software Maintenance as a Service (SIN 54151).  Software maintenance as a service creates, designs, implements, and/or integrates customized changes to software that solve one or more problems and is not included with the price of the software.  Software maintenance as a service includes person-to-person communications regardless of the medium used to communicate telephone support, on-line technical support, customized support, and/or technical expertise which are charged commercially.  Software maintenance as a service is billed arrears in accordance with 31 U.S.C. 3324.  Software maintenance as a service is billed in arrears in accordance with 31 U.S.C. 3324.
b.
If purchased by Ordering Activity, Contractor, through the applicable Manufacturer, shall provide Maintenance Services for the Software pursuant to the applicable Manufacturer’s then current Maintenance Services Policy. Fees or rates for such Maintenance Services are set forth in the Schedule Contract Pricelist.
c.
Invoices for maintenance service shall be submitted by the Contractor on a quarterly or monthly basis, after the completion of such period.  Maintenance charges must be paid in arrears (31 U.S.C. 3324) for Maintenance as a Service.  PROMPT PAYMENT DISCOUNT, IF APPLICABLE, SHALL BE SHOWN ON THE INVOICE.
5.
PERIODS OF TERM LICENSES (SIN 511210) AND MAINTENANCE (SIN 54151)
a.
The Contractor shall honor orders for periods for the duration of the contract period or a lessor period of time.
b.
Term licenses and/or maintenance may be discontinued by the Ordering Activity on thirty (30) calendar day’s written notice to the Contractor.
c.
Annual Funding.  When annually appropriated funds are cited on an order for term licenses and/or maintenance, the period of the term licenses and/or maintenance shall automatically expire on September 30 of the contract period, or at the end of the contract period, whichever occurs first.  Renewal of the term licenses and/or maintenance orders citing the new appropriation shall be required, if the term licenses and/or maintenance is to be continued during any remainder of the contract period.
d.
Cross-Year Funding Within Contract Period.  Where an Ordering Activity’s specific appropriation authority provides for funds in excess of a 12 month (fiscal year) period, the Ordering Activity may place an order under this schedule contract for a period up to the expiration of the contract period, notwithstanding the intervening fiscal years.
e.
Ordering Activities should notify the Contractor in writing thirty (30) calendar days prior to the expiration of an order if the term licenses and/or maintenance is to be terminated at that time.  Orders for the continuation of term licenses and/or maintenance will be required if the term licenses and/or maintenance is to be continued during the subsequent period.
5. CONVERSION FROM TERM LICENSE TO PERPETUAL LICENSE


Conversion from term licenses to perpetual licenses for any or all Software is not available under the scope of this contract.  Outside the scope of this contract, the Ordering Activity may contact the Manufacturer directly to discuss the permissibility, costs and operation of such conversion(s). Contractor agrees to reasonably assist Ordering Activity in this regard.
7.
TERM LICENSE CESSATION

If a term Software license granted hereunder terminates for any reason, Ordering Activity shall (i) cease using the applicable Software, Documentation, and related Confidential Information, and (ii) certify to Contractor  within thirty (30) days after termination that Ordering Activity has destroyed, or has returned to Contractor or its Manufacturer the Software, Documentation, related Confidential Information of Contractor and all copies thereof, whether or not modified or merged into other materials.

8.
UTILIZATION LIMITATINS - (SIN 511210 AND SIN 54151) 
a.
Software acquisition is limited to commercial computer software defined in FAR Part 2.101.
b.
When acquired by the Ordering Activity, commercial computer Software and related Documentation shall be subject to the following:

(1)
Title to and ownership of the Software and Documentation shall remain with the Contractor or its Manufacturer or licensors, unless otherwise specified.  Contractor and its Manufacturers reserve all rights in and to the Software and Documentation not expressly granted to Ordering Activity herein.
(2)
United States Government Legends.  The Software, Documentation and any other technical data provided hereunder is commercial in nature and developed solely at private expense.  The Software is delivered as “Commercial Computer Software” as defined in DFARS 252.227-7014 (June 1995) or as a “Commercial Item” as defined in FAR 2.101(a) and as such is provided with only such rights as are provided in Manufacturer’s standard commercial license for the Software.  Technical data is provided with limited rights only as provided in DFAR 252.2277015 (Nov. 1995) or FAR 52.227-14 (June 1987), whichever is applicable.


Contractor grants Ordering Activity only those utilization rights (and reserves the same utilization limitations) as specified in the applicable Manufacturer’s commercial license terms, a description of which is set forth on Attachment A to this schedule pricelist and incorporated herein.


Notwithstanding the forgoing, Contractor acknowledges and agrees that Ordering Activity shall have the minimum restricted rights as set forth in b(4) below.

(3)
Except as is provided in paragraph 8.b(2) above, the Ordering Activity shall not provide or otherwise make available the Software or Documentation, or any portion thereof, in any form, to any third party without the prior written approval of the Contractor.  Third parties do not include prime Contractors, subcontractors and agents of the Ordering Activity who have the Ordering Activity's permission to use the licensed software and documentation at the facility, and who have agreed to use the licensed Software and Documentation only in accordance with these restrictions.  This provision does not limit the right of the Ordering activity to use Software, Documentation, or information therein, which the Ordering Activity may already have or obtains without restrictions.
(4)
The Ordering Activity shall have the right to use the computer Software and Documentation with the computer for which it is acquired at any other facility to which that computer may be transferred, or in cases of Disaster Recovery, the Ordering Activity has the right to transfer the Software to another site if the Ordering Activity site for which it is acquired is deemed to be unsafe for Ordering Activity personnel; to use the computer Software and Documentation with a backup computer when the primary computer is inoperative; and to copy computer Software for safekeeping (archive) or backup purposes; to modify the software and documentation or combine it with other software, provided that the unmodified portions shall remain subject to these restrictions.
(5)
"Commercial Computer Software" may be marked with the Contractor's standard commercial restricted rights legend, but the schedule contract and schedule pricelist, including this clause, "Utilization Limitations" are the only governing terms and conditions, and shall take precedence and supersede any different or additional terms and conditions included in the standard commercial legend.
(6)
The Software and Documentation hereunder is offered by the Contractor under licenses customarily provided to the public.  The Contractor does not furnish technical information related to commercial computer Software (or commercial computer software Documentation) that is not customarily provided to the public.  Further, the Contractor does not relinquish rights to use, modify, reproduce, release, perform, display, or disclose commercial computer Software (or commercial computer Software Documentation) except as mutually agreed to by the parties.  See 48 CFR 12.212.
(7)
Nondisclosure.  Ordering Activity may have access to information that is confidential to Contractor or its Manufacturers (“Confidential Information”).  Confidential Information shall include any information that is clearly identified in writing at the time of disclosure as confidential as well as any information that, based on the circumstances under which it was disclosed, a reasonable person would believe to be confidential.  Contractor’s Confidential Information shall include, but not be limited to, the Software, Documentation, all materials provided to Ordering Activity in the course of performing Maintenance Services hereunder, formulas, methods, know how, processes, designs, new products, developmental work, marketing requirements, marketing plans, customer names, prospective customer names, and the terms and pricing hereunder, regardless of whether such information is identified as confidential. Confidential Information includes all information received from third parties that Contractor is obligated to treat as confidential.   Confidential Information shall not include information that (i) is or becomes a part of the public domain through no act or omission of the other party; (ii) was in the other party’s lawful possession prior to the disclosure and had not been obtained by the other party either directly or indirectly from the disclosing party; (iii) is lawfully disclosed to the other party by a third party without restriction on disclosure; (iv) is independently developed by the other party without use of or reference to the other party’s Confidential Information  In addition, if Ordering Activity recommends to Contractor additional features, functionality, or performance or if Contractor retains generalized information hereunder  that Contractor or its Manufacturer subsequently incorporates into its product or service offerings, then with respect to such recommendations and information, Ordering Activity hereby (a) grants Contractor a worldwide, non-exclusive, royalty-free, perpetual right and license to use and incorporate such recommendations and such information into such offerings, and (b) acknowledges that all right and title to such offerings incorporating such recommendations and information shall be the sole and exclusive property of Contractor or its Manufacturer and all such recommendations and information shall be free from any confidentiality restrictions that might otherwise be imposed upon Contractor pursuant to this section.   Further, this section will not be construed to prohibit disclosure of Confidential Information to the extent that such disclosure is required by law or valid order of a court or other governmental authority.  Ordering Activity shall not disclose the results of any performance tests of the Software to any third party without Contractor’s prior written approval. Ordering Activity agrees to hold Confidential Information in confidence and to take all reasonable steps to ensure that Confidential Information is not disclosed or distributed by its employees or agents in breach of these Terms and Conditions.

(8)
Verification.  At Contractor’s written request, but not more frequently than annually, Ordering Activity shall furnish Contractor with a document signed by Ordering Activity’s authorized representative verifying that the Software is being used pursuant to the provisions of this contract. To the extent permitted by and subject to an Ordering Activity’s security requirements (including, but not limited to, use of cleared personnel, badging and other requirements). Contractor reserves the right to audit Ordering Activity’s use of the Software no more than once annually at Contractor’s expense.  Contractor shall schedule any audit at least thirty (30) days in advance. Any such audit shall be conducted during regular business hour at Ordering Activity’s facilities and shall not unreasonably interfere with Ordering Activity’s business.

(9)
Intellectual Property Infringement.  If a third party makes a claim against Ordering Activity that the Software directly infringes any patent, copyright, or trademark or misappropriate any trade secret (“IP Claim”); Contractor will (i) assist in defending Ordering Activity against the IP Claim at Contractor’s cost and expense, and (ii) pay all costs, damages and expenses (including reasonable legal fees) finally awarded against Ordering Activity by a court of competent jurisdiction or agreed to in a written settlement agreement signed by Contractor arising out of such IP Claim; provided that: (i) Ordering Activity promptly notifies Contractor in writing no later than sixty (60) days after Ordering Activity’s receipt of notification of a potential claim and (ii) Ordering Activity provides Contractor, at Contractor’s request and expense, with the assistance, information and authority necessary to perform Contractor’s obligations under this Section.  Notwithstanding the foregoing, Contractor shall have no liability for any claim of infringement based on (a) the use of a superseded or altered release of the Software if the infringement would have been avoided by the use of a current unaltered release of the Software, (b) the modification of the Software, (c) the use of the Software other than in accordance with the Documentation or this contract, or (d) any materials or information provided to Contractor by Ordering Activity, for which Ordering Activity shall be solely responsible. If the Software is held to infringe or are believed by Contractor to infringe, Contractor shall have the option, at its expense, to (a) replace or modify the Software to be non-infringing, or (b) obtain for Ordering Activity a license to continue using the Software.  If it is not commercially reasonable to perform either of the foregoing options, then Contractor may terminate the Program license for the infringing Software and refund the license fees paid for the Software upon return of the Software by Ordering Activity.  This section states Contractor’s entire liability and Ordering Activity’s exclusive remedy for any claim of infringement.

(10)
Delivery.  All Software and Documentation provided by Contractor hereunder shall be deemed to be delivered by Contractor: 1) Upon physical delivery, or 2) Once the Software is made available to Ordering Activity via electronic download by provision of a license key, link to a website, FTP site or similar site from which the Ordering Activity can electronically download or otherwise access the Software and Documentation. 

9.
SOFTWARE CONVERSIONS - (SIN 511210)

Conversion from one version of the Software to another such as the result of a change in operating system, or from one computer system to another is not available under the scope of the contract.  Outside the scope of this contract, the Ordering Activity may contact the Manufacturer directly to discuss the permissibility, costs and operation of such conversion(s).  Contractor agrees to reasonably assist Ordering Activity in this regard.

10.
DESCRIPTIONS AND EQUIPMENT COMPATIBILITY


For information concerning supported hardware or compatibility requirements the Ordering Activity is advised to contact the Contractor or the applicable Manufacturer.

11.
RIGHT-TO-COPY PRICING

Right-to-copy license pricing is not available under the scope of this contract unless specifically specified in the pricelist.  The Ordering Activity must contact the Manufacturer directly to discuss the applicability and associated costs of right-to-copy pricing.
12.
GLOSSARY OF DEFINITIONS

a.
“Documentation” shall mean Manufacturer’s then current help guides, and manuals issued by Manufacturer and made generally available by Manufacturer for the Software whether online or in hard copy. Documentation shall include any updated Documentation that Manufacturer provides with any updates.
b.
“Maintenance Services” shall mean the Software maintenance and support services provided by Contractor through an applicable Manufacturer under this contract in accordance with the Manufacturer’s then current Maintenance Services Policy.  c.
“Maintenance Services Policy” shall mean the commercial terms describing a Manufacturer’s standard Software maintenance and support offerings, policies and procedures, a copy of which is located on Attachment A to this schedule pricelist.
d.
“Software” shall mean (i) the version of the computer program identified on the Schedule Contract Pricelist and (ii) updates to such programs.


TERMS AND CONDITIONS APPLICABLE TO INFORMATION TECHNOLOGY (IT) PROFESSIONAL SERVICES

(SPECIAL ITEM NUMBER 54151S)

1. SCOPE

a.
The prices, terms and conditions stated under Special Item Number 54151S Information Technology Professional Services apply exclusively to IT Professional Services within the scope of this Information Technology Schedule.
b.
The Contractor shall provide services at the Contractor’s facility and/or at the Ordering Activity location, as agreed to by the Contractor and the Ordering Activity.
2. PERFORMANCE INCENTIVES I-FSS-60 Performance Incentives (April 2000)

a.
Performance incentives may be agreed upon between the Contractor and the Ordering Activity on individual fixed price orders or Blanket Purchase Agreements under this contract.
b.
The Ordering Activity must establish a maximum performance incentive price for these services and/or total solutions on individual orders or Blanket Purchase Agreements.
c.
Incentives should be designed to relate results achieved by the contractor to specified targets.  To the maximum extent practicable, Ordering Activities shall consider establishing incentives where performance is critical to the Ordering Activity’s mission and incentives are likely to motivate the contractor.  Incentives shall be based on objectively measurable tasks.
3. ORDER

a.
Agencies may use written orders, EDI orders, blanket purchase agreements, individual purchase orders, or task orders for ordering services under this contract.  Blanket Purchase Agreements shall not extend beyond the end of the contract period; all services and delivery shall be made and the contract terms and conditions shall continue in effect until the completion of the order.  Orders for tasks which extend beyond the fiscal year for which funds are available shall include FAR 52.232-19 (Deviation – May 2003) Availability of Funds for the Next Fiscal Year.  The purchase order shall specify the availability of funds and the period for which funds are available.
b.
All task orders are subject to the terms and conditions of the contract.  In the event of conflict between a task order and the contract, the contract will take precedence.
4. PERFORMANCE OF SERVICES
a.
The Contractor shall commence performance of services on the date agreed to by the Contractor and the Ordering Activity.

b.
The Contractor agrees to render services only during normal working hours, unless otherwise agreed to by the Contractor and the Ordering Activity.

c.
The Ordering Activity should include the criteria for satisfactory completion for each task in the Statement of Work or Delivery Order.  Services shall be provided in a good and workmanlike manner.
d.
Any Contractor travel required in the performance of IT Services must comply with the Federal Travel Regulation or Joint Travel Regulations, as applicable, in effect on the date(s) the travel is performed. Established Federal Government per diem rates will apply to all Contractor travel.  Contractors cannot use GSA city pair contracts.

5. STOP-WORK ORDER (FAR 52.242-15) (AUG 1989)
a.
The Contracting Officer may, at any time, by written order to the Contractor, require the Contractor to stop all, or any part, of the work called for by this contract for a period of 90 days after the order is delivered to the Contractor, and for any further period to which the parties may agree. The order shall be specifically identified as a stop-work order issued under this clause. Upon receipt of the order, the Contractor shall immediately comply with its terms and take all reasonable steps to minimize the incurrence of costs allocable to the work covered by the order during the period of work stoppage. Within a period of 90 days after a stop-work is delivered to the Contractor, or within any extension of that period to which the parties shall have agreed, the Contracting Officer shall either- (1) Cancel the stop-work order; or (2) Terminate the work covered by the order as provided in the Default, or the Termination for Convenience of the Government, clause of this contract.

b.
If a stop-work order issued under this clause is canceled or the period of the order or any extension thereof expires, the Contractor shall resume work. The Contracting Officer shall make an equitable adjustment in the delivery schedule or contract price, or both, and the contract shall be modified, in writing, accordingly, if- (1) The stop-work order results in an increase in the time required for, or in the Contractor's cost properly allocable to, the performance of any part of this contract; and (2) The Contractor asserts its right to the adjustment within 30 days after the end of the period of work stoppage; provided, that, if the Contracting Officer decides the facts justify the action, the Contracting Officer may receive and act upon the claim submitted at any time before final payment under this contract.

c.
If a stop-work order is not canceled and the work covered by the order is terminated for the convenience of the Government, the Contracting Officer shall allow reasonable costs resulting from the stop-work order in arriving at the termination settlement.

d.
If a stop-work order is not canceled and the work covered by the order is terminated for default, the Contracting Officer shall allow, by equitable adjustment or otherwise, reasonable costs resulting from the stop-work order.

6. INSPECTION OF SERVICES

In accordance with FAR 52.212-4 CONTRACT TERMS AND CONDITIONS--COMMERCIAL ITEMS (MAR 2009) (DEVIATION I - FEB 2007) for Firm-Fixed Price orders and FAR 52.212-4 – FEB 2007) applies to Time-and-Materials and Labor-Hour Contracts orders placed under this contract.

7. RESPONSIBILITIES OF THE CONTRACTOR


The Contractor shall comply with all laws, ordinances, and regulations (Federal, State, City, or otherwise) covering work of the character provided under a particular Statement of Work or task order.  If the end product of a task order or Statement of Work is customized software (as opposed to software installation, integration, or implementation services) then FAR 52.227-14 (Dec 2007) Rights in Data – General, may apply.

8. RESPONSIBILITIES OF THE ORDERING ACTIVITY


Subject to applicable security regulations, the Ordering Activity shall permit Contractor access to all facilities necessary to perform the requisite IT Professional Services.

9. INDEPENDENT CONTRACTOR


All IT Professional Services performed by the Contractor under the terms of this contract shall be as an independent Contractor, and not as an agent or employee of the Ordering Activity.

10.
ORGANIZATIONAL CONFLICTS OF INTEREST

a.
Definitions.  An “Organizational Conflict of Interest” exists when the nature of the work to be performed under a proposed Ordering Activity contract, without some restriction on ordering activities by the Contractor and its affiliates, may either (i) result in an unfair competitive advantage to the Contractor or its affiliates or (ii) impair the Contractor’s or its affiliates’ objectivity in performing contract work.
b.
To avoid an organizational or financial conflict of interest and to avoid prejudicing the best interests of the Ordering Activity, Ordering Activities may place restrictions on the Contractors, its affiliates, chief executives, directors, subsidiaries and subcontractors at any tier when placing orders against schedule contracts.  Such restrictions shall be consistent with FAR 9.505 and shall be designed to avoid, neutralize, or mitigate organizational conflicts of interest that might otherwise exist in situations related to individual orders placed against the schedule contract.  Examples of situations, which may require restrictions, are provided at FAR 9.508.

11.
INVOICES

The Contractor, upon completion of the work ordered, shall submit invoices for IT Professional services.  Progress payments may be authorized by the Ordering Activity on individual orders if appropriate.  Progress payments shall be based upon completion of defined milestones as set forth in a Statement of Work or task order or interim products.  Invoices shall be submitted monthly for recurring services performed during the preceding month.

12.
PAYMENTS

For firm-fixed price orders the Ordering Activity shall pay the Contractor, upon submission of proper invoices or vouchers, the prices stipulated in this contract for services delivered.  Progress payments shall be made only when authorized by the Statement of Work or task order.  For time-and-materials orders, the Payments under Time-and-Materials and Labor-Hour Contracts at FAR 52.212-4 (MAR 2009) (ALTERNATE I – OCT 2008) (DEVIATION I – FEB 2007) applies to time-and-materials orders placed under this contract.  For labor-hour orders, the Payment under Time-and-Materials and Labor-Hour Contracts at FAR 52.212-4 (MAR 2009) (ALTERNATE I – OCT 2008) (DEVIATION I – FEB 2007) applies to labor-hour orders placed under this contract. 52.216-31(Feb 2007) Time-and-Materials/Labor-Hour Proposal Requirements—Commercial Item Acquisition. As prescribed in 16.601(e)(3), insert the following provision:

a.
The Government contemplates award of a Time-and-Materials or Labor-Hour type of contract resulting from this solicitation.

b.
The offeror must specify fixed hourly rates in its offer that include wages, overhead, general and administrative expenses, and profit.  The offeror must specify whether the fixed hourly rate for each labor category applies to labor performed by— (1) The offeror; (2) Subcontractors; and/or (3) Divisions, subsidiaries, or affiliates of the offeror under a common control.
13.
RESUMES

Resumes shall be provided to the GSA Contracting Officer or the user Ordering Activity upon request.

14.
INCIDENTAL SUPPORT COSTS

Incidental support costs are available outside the scope of this contract.  The costs will be negotiated separately with the Ordering Activity in accordance with the guidelines set forth in the FAR.

15.
APPROVAL OF SUBCONTRACTS

The Ordering Activity may require that the Contractor receive, from the Ordering Activity’s Contracting Officer, written consent before placing any subcontract for furnishing any of the work called for in a task order.

16.
DESCRIPTION OF IT PROFESSIONAL SERVICES AND PRICING
a.
A description of each type of IT Service offered under Special Item Numbers 54151S IT Professional Services is set forth in Attachment A and/or the Schedule Contract Pricelist.  Services and rates should be presented in the same manner as the Contractor sells to its commercial customers and other Ordering Activity customers.

b.
Pricing for all IT Professional Services shall be in accordance with the Contractor’s customary commercial practices; e.g., hourly rates, monthly rates, term rates, and/or fixed prices, minimum general experience and minimum education.
17.
GLOSSARY OF DEFINITIONS

a.
“Service Provider” shall mean a Manufacturer or provider of the IT Professional Services offered to Contractor through a letter of supply to be sold to Ordering Activities under this contract.
b.
“Statement of Work” shall mean the mutually agreed upon document between Contractor and Ordering Activity setting forth the description of services to be performed including milestones, any specifications and evaluation criteria.

DESCRIPTION OF IT PROFESSIONAL SERVICES
	Services Proposed (e.g. Job Title/Task)
	Minimum Education/ Certification Level
	Minimum Years of Experience

	Program Manager II
	A Master’s Degree in Computer Science, Information Systems, Engineering, Business, or other related scientific technical, or business discipline.
	This position requires a minimum of ten (10) years Information Systems experience that includes increasing responsibilities in information systems design and management.
 

	Program Manager I
	A Master’s Degree in Computer Science, Information Systems, Engineering, Business, or other related scientific technical, or business discipline.
	This position requires a minimum of ten (10) years Information Systems experience that includes increasing responsibilities in information systems design and management.
 

	Project Manager II
	A Bachelor's Degree in Computer Science, Information Systems, Engineering, Business, or other related scientific or technical discipline.
	This position requires a minimum of six (6) years of experience that includes increasing responsibilities in technical architectures, information systems design and implementation.

	Project Manager I
	A Bachelor's Degree in Computer Science, Information Systems, Engineering, Business, or other related scientific or technical discipline.
	This position requires a minimum of three (3) years of experience that includes increasing responsibilities in technical architectures, information systems design and implementation.

	Subject Matter Expert III
	Master’s Degree in Computer Science, Information Systems, Engineering, Business Management Sciences or other related scientific or technical discipline.
	This position requires twelve (12) years professional experience applying current information technology to the subject matter. Experience may include architecture, hardware, and software knowledge and understanding, facilitation, training, methodology development and evaluation, process reengineering across all phases, identifying best practices, business management techniques, activity and data modeling, or information system development methods and practices.

	Subject Matter Expert II
	Bachelor’s Degree in Computer Science, Information Systems, Engineering, Business Management Sciences or other related scientific or technical discipline.
	This position requires eight (8) years professional experience applying current information technology to the subject matter. Experience may include architecture, hardware, software knowledge and understanding, facilitation, training, methodology development and evaluation, process reengineering across all phases, identifying best practices, business management techniques, activity and data modeling, or information system development methods and practices.

	Subject Matter Expert I
	Bachelor’s Degree in Computer Science, Information Systems, Engineering, Business Management Sciences or other related scientific or technical discipline.
	This position requires five (5) years professional experience applying current information technology to the subject matter. Experience may include architecture, hardware, software knowledge and understanding, facilitation, training, methodology development and evaluation, process reengineering across all phases, identifying best practices, business management techniques, activity and data modeling, or information system development methods and practices.

	Systems Engineer III
	A Bachelor’s Degree in Computer Science, Information Systems, Engineering, or other related scientific or technical discipline.
	This position requires a minimum of ten (10) years of experience in information systems development, functional and data requirements analysis, systems analysis and design, programming, program design and documentation preparation. Experience is required in the following: demonstrated involvement in managing the implementation of information engineering projects and experience in systems analysis, design and programming, and demonstrated experience in the current Information System environments.

	Systems Engineer II
	A Bachelor’s Degree in Computer Science, Information Systems, Engineering, or other related scientific or technical discipline.
	This position requires a minimum of seven (7) years of experience in information systems development, functional and data requirements analysis, systems analysis and design, programming, program design and documentation preparation. Experience is required in the following: demonstrated involvement in managing the implementation of information engineering projects and experience in systems analysis, design and programming, and demonstrated experience in the current Information System environments.

	Systems Engineer I
	A Bachelor’s Degree in Computer Science, Information Systems, Engineering, or other related scientific or technical discipline.
	This position requires a minimum of four (4) years of experience in information systems development, functional and data requirements analysis, systems analysis and design, programming, program design and documentation preparation. Experience is required in the following: demonstrated involvement in managing the implementation of information engineering projects and experience in systems analysis, design and programming, and demonstrated experience in the current Information System environments.



	Technician IV
	A Bachelor Degree in Computer Science, Information Systems, Engineering, or other related scientific or technical discipline or twelve (12) years of practical experience in a relevant field.
	This position requires a minimum of six (6) years of experience that includes: system analysis and evaluation of hardware capabilities and configurations. Must demonstrate the ability to work independently. Requires strong knowledge of PC/LAN hardware/software, in a multi-protocol environment, and network management software.

	Technician III
	A Bachelor Degree in Computer Science, Information Systems, Engineering, or other related scientific or technical discipline or six (6) years of practical experience in a relevant field.
	This position requires a minimum of three (3) years of experience that includes: system analysis and evaluation of hardware capabilities and configurations. Must demonstrate the ability to work independently. Requires working knowledge of PC/LAN hardware/software, in a multi-protocol environment, and network management software.

	Technician II
	A High School Diploma or an Associate Degree.
	This position requires a minimum of three (3) years of experience that includes: system analysis and evaluation of hardware capabilities and configurations. Must demonstrate the ability to work independently. Requires strong knowledge of PC/LAN hardware/software, in a multi-protocol environment, and network management software.

	Technician I
	A High School Diploma or an Associate Degree.
	This position requires a minimum of one (1) years of experience that includes: system analysis and evaluation of hardware capabilities and configurations. Must demonstrate the ability to work independently. Requires working knowledge of PC/LAN hardware/software, in a multi-protocol environment, and network management software.

	Site Manager II/Plant Lead
	A High School Diploma or an Associate Degree.
	This position requires a minimum of two (2) years of experience that includes: Responsible for safety and performance of all cabling requirements for Outside Cable Plant to include but not limited to: cable pulling, patching, termination, fault location.

	Site Manager I
	A High School Diploma or an Associate Degree.
	This position requires a minimum of one (1) year experience that includes: Perform all cabling requirements to include but not limited to: cable pulling, patching, splicing, termination, fault location, etc. as directed.


MANUFACTURER LISTING

See Attachment A to view Contractor Supplemental Pricelist Information and Terms by Manufacturer.
	Manufacturer Name

	Avocent
	Norseman

	American Power Conversion
	Rosoka

	Bivio Networks
	Solarwinds

	Cables To Go
	Transition Networks

	DMSI International
	Tripp Lite

	FiberPlex
	Turnkey Technologies


ATTACHMENT A

CONTRACTOR SUPPLEMENTAL PRICELIST INFORMATION AND TERMS
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END USER LICENSE AGREEMENT

This EULA also applies to DSView® 3 Software Versions 3.2 through 3.7.4 and supersedes all prior EULAs applicable to those versions.

The DSView® 4 Software Version 4.0 (the “SOFTWARE PRODUCT”) from Avocent Corporation (“Avocent”) is licensed on a server plus managed device license basis. A Single Server license is required for each server - hub or spoke - on which the SOFTWARE PRODUCT is installed. In addition, a Managed Device license is required for each device managed by the DSView® 4 Software.

1. License Grant.

Subject to the payment of the applicable license fees, and subject to the terms and conditions of this EULA, Avocent hereby grants you the following nonexclusive, nontransferable, non-sublicensable rights:

(a) 
Single Server (Hub) License. You may install and use one copy of the SOFTWARE PRODUCT on a single server or hub, and you may use this server (hub) copy of the SOFTWARE PRODUCT only with the number of Managed Devices licensed pursuant to this EULA.

(b) 
Replicated Server (Spoke) License. If you have licensed additional copies of the SOFTWARE PRODUCT for a hub and spoke configuration of the SOFTWARE PRODUCT, you may also install and use concurrently the replicated server (spoke) portion of the SOFTWARE PRODUCT on not more than the number of replicated servers (spokes) specified in the Software Activation Token you received from Avocent or identified on the "Systems" tab of the SOFTWARE PRODUCT; and you may use these replicated server (spoke) copies of the SOFTWARE PRODUCT only with the number of Managed Devices licensed pursuant to this EULA.

(c) 
Managed Devices License. You may install and use concurrently the client portion of the SOFTWARE PRODUCT on not more than the number of managed devices specified in the Software Activation Token you received from Avocent, and you may use these managed devices only with the server (hub) and replicated server (spoke) copies of the SOFTWARE PRODUCT licensed pursuant to this EULA.

2.
Additional Restrictions.

(a) 
Back-Up Copy. You may make one (1) copy of the SOFTWARE PRODUCT for back-up and archival purposes. You may not copy the printed materials accompanying the SOFTWARE PRODUCT. You agree that any authorized copies of the SOFTWARE PRODUCT and accompanying printed materials will contain the same proprietary notices that appear on and in the SOFTWARE PRODUCT.

(b) 
No Reverse Engineering. You may not: (i) reverse engineer, decompile, disassemble, decode, or otherwise attempt to access the source code of the SOFTWARE PRODUCT or (ii) copy, modify, translate or create derivative works of the SOFTWARE PRODUCT. If you acquired the SOFTWARE PRODUCT in Europe, even if you believe you require information related to the interoperability of the SOFTWARE PRODUCT with other programs, you shall not reverse engineer, decompile, disassemble, or decode the SOFTWARE PRODUCT to obtain such information, and you agree to request such information from Avocent at the address listed on the Avocent website at www.avocent.com. Upon receiving such a request, Avocent shall determine whether you require such information for a legitimate purpose and, if so, Avocent will provide such information to you within a reasonable time and on reasonable conditions.

(c) 
No Transfers. You may not redistribute, rent, lease, license, sublicense, assign, lend, or otherwise transfer the SOFTWARE PRODUCT or your rights under this EULA to any party.

(d) 
Other Restrictions. Your rights under this EULA may not be combined or aggregated with your rights or the rights of any other party or the licenses granted under any other End User License Agreement (or other agreement) for any version of the SOFTWARE PRODUCT, and you may not combine or aggregate the server (hub), replicated server (spoke), or client (user) copies and licenses granted under this EULA with licenses under any other End User License Agreement.

(e)
Activation Key. The use of the SOFTWARE PRODUCT may require an "activation key" from Avocent (or its authorized reseller) for full functionality, and Avocent reserves the right in its sole discretion to refuse requests for more than one activation key. The activation key may be a printable digital key, a non-printable file, or any other mechanism used by Avocent for license activation purposes. You agree that you will not attempt to "hack," "crack," or otherwise override this activation key.

3. Support Services. 

There are no support, upgrade, or maintenance services related to the SOFTWARE PRODUCT ("Support Services") provided under this EULA, and any such support, upgrade, or maintenance services are subject to the terms and conditions of a separate support or maintenance agreement, if any, with Avocent. Any supplemental software code provided to you as part of the Support Services shall be considered part of the SOFTWARE PRODUCT and subject to all of the terms and conditions of this EULA. With respect to technical information you provide to Avocent as part of the Support Services, Avocent may use such information for its business purposes, including for product updates and development.

4. 
Evaluation and Upgrades.

(a) 
Evaluation License. If you have not obtained and installed an activation key from Avocent (or its authorized reseller) or if the SOFTWARE PRODUCT includes an evaluation period, you are permitted to use the SOFTWARE PRODUCT solely for evaluation or demonstration purposes. The SOFTWARE PRODUCT may contain an automatic disabling mechanism or time-out feature after which the SOFTWARE PRODUCT will cease operation or operate with limited functionality. Your right to use the SOFTWARE PRODUCT is limited in accordance with the terms under which you received the SOFTWARE PRODUCT. If no period of use is specified, then your right to use the SOFTWARE PRODUCT shall terminate forty-five (45) days after your installation of the SOFTWARE PRODUCT, at which time you must return or destroy the SOFTWARE PRODUCT.

(b)
 Upgrades. If the SOFTWARE PRODUCT is labeled or otherwise identified by Avocent as an "upgrade," you must be properly licensed to use the Avocent software that is being upgraded by the SOFTWARE PRODUCT or you cannot use the SOFTWARE PRODUCT. A SOFTWARE PRODUCT that is labeled or otherwise identified by Avocent as an upgrade, replaces and/or supplements the Avocent software that formed the basis for your eligibility for such upgrade. You may use the resulting upgraded SOFTWARE PRODUCT only in accordance with the terms of this EULA. If the SOFTWARE PRODUCT is an upgrade of a component of a package of software programs that you licensed as a single product, the SOFTWARE PRODUCT may be used only as part of the single product package.

5.
Deleted intentionally.

6.
Copyrights, Trademarks and Confidential Information.

(a) 
Ownership of Intellectual Property Rights. The SOFTWARE PRODUCT and the methods, processes, and techniques used in the SOFTWARE PRODUCT are the proprietary intellectual property of Avocent and are protected by United States patent, copyright, trade secret and trademark laws and international treaties. The SOFTWARE PRODUCT, the accompanying printed materials and any copies of the SOFTWARE PRODUCT are owned by or licensed to Avocent and/or its affiliated companies. The SOFTWARE PRODUCT and all copies of it are and will remain the sole property of Avocent and/or its affiliated companies, and Avocent and/or its affiliated companies shall own and retain all right, title and interest in and to the SOFTWARE PRODUCT, including all copyrights, patents, trade secret rights, trademarks and other intellectual property rights therein. This SOFTWARE PRODUCT is licensed, not sold. You acknowledge that your possession, installation, or use of the SOFTWARE PRODUCT does not transfer to you any title to the intellectual property in the SOFTWARE PRODUCT, and that you do not acquire any rights to the SOFTWARE PRODUCT except the licenses expressly granted under Section 1 above. You will not take any action to jeopardize, limit or interfere in any manner with Avocent's and its licensors' ownership of and rights with respect to the SOFTWARE PRODUCT.

(b) 
Proprietary Notices. You may not remove, modify, cover, obfuscate, or alter any Avocent patent, copyright or trademark notice from any part of the SOFTWARE PRODUCT, including but not limited to any such notices contained in the physical and/or electronic media or documentation, in any installation routine or dialogue or 'about' boxes, in any of the runtime resources and/or in any web-presence or web-enabled notices, code or other embodiments originally contained in or otherwise created by the SOFTWARE PRODUCT.

(c) 
Confidential Information. You agree to take all steps which are reasonable to safeguard the confidentiality of, and proprietary rights to, the SOFTWARE PRODUCT and accompanying documentation ("Confidential Information"). You agree that you will not (a) use the Confidential Information for your own benefit or the benefit of any third party except for purposes expressly provided for in this EULA or (b) disclose the Confidential Information to any third party; provided, however, that this shall not be construed to restrict the disclosure of information which (i) is publicly known to you at the time of its disclosure, (ii) is lawfully received by you from a third party not bound in a confidential relationship to Avocent, (iii) was already rightfully known by you prior to receipt thereof from Avocent or (iv) after notice and an opportunity to object, is required by law to be disclosed.

7. 
Limited Warranty.

(a) 
Limited Warranty. Avocent warrants that the SOFTWARE PRODUCT will, for a period of ninety (90) days from later of (1) the date of delivery or (2) the end of the Evaluation License described in Section 4(a), perform substantially in accordance with Avocent's written materials accompanying the SOFTWARE PRODUCT. The foregoing limited warranty shall not apply to any defect in the SOFTWARE PRODUCT that is caused by (i) the use or operation of the SOFTWARE PRODUCT with an application or in an environment other than that intended or recommended by Avocent, (ii) modifications to the SOFTWARE PRODUCT not made by Avocent, (iii) third party hardware or software, or (iv) your failure to implement all error corrections which are issued under this EULA.

(b) 
Exclusive Remedies. In the event of any breach of the foregoing warranty or other duty owed by Avocent, Avocent's and its suppliers' entire liability and your exclusive remedy shall be, at Avocent's option, either (i) return of the price paid (license fees) by you for the SOFTWARE PRODUCT (not to exceed the suggested U.S. retail price) if any, or (ii) use of commercially reasonable efforts to repair or replace the defective SOFTWARE PRODUCT. Any replacement SOFTWARE PRODUCT will be warranted for the remainder of the original warranty period or thirty (30) days, whichever is longer.

(c) 
Disclaimer. To the maximum extent permitted by applicable law, and except for the limited warranty set forth above, AVOCENT AND ITS SUPPLIERS MAKE NO WARRANTY OF ANY KIND REGARDING THE SOFTWARE PRODUCT, EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, AVOCENT, AND ITS SUPPLIERS DISCLAIM ALL OTHER WARRANTIES AND CONDITIONS, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, AND NONINFRINGEMENT, WITH RESPECT TO THE SOFTWARE PRODUCT. THE LIMITED WARRANTY SET FORTH ABOVE GIVES YOU SPECIFIC LEGAL RIGHTS, AND YOU MAY HAVE OTHERS, WHICH VARY FROM STATE/JURISDICTION TO STATE/JURISDICTION. SOME STATES AND JURISDICTIONS DO NOT ALLOW DISCLAIMERS OF OR LIMITATIONS ON THE DURATION OF AN IMPLIED WARRANTY, SO THE ABOVE LIMITATION MAY NOT APPLY TO YOU. TO THE EXTENT IMPLIED WARRANTIES MAY NOT BE ENTIRELY DISCLAIMED BUT IMPLIED WARRANTY LIMITATIONS ARE ALLOWED BY APPLICABLE LAW, IMPLIED WARRANTIES ON THE SOFTWARE PRODUCT, IF ANY, ARE LIMITED TO THE NINETY (90) DAY WARRANTY PERIOD. WITHOUT LIMITING THE FOREGOING, YOU ASSUME RESPONSIBILITY FOR THE INSTALLATION OF, USE OF, AND RESULTS OBTAINED FROM THE SOFTWARE PRODUCT, AND AVOCENT AND ITS SUPPLIERS MAKE NO WARRANTY THAT THE SOFTWARE PRODUCT WILL BE ERROR-FREE OR FREE FROM INTERRUPTIONS OR OTHER FAILURES OR THAT THE SOFTWARE PRODUCT WILL MEET YOUR REQUIREMENTS. NO ORAL OR WRITTEN INFORMATION OR ADVICE GIVEN BY AVOCENT, ITS EMPLOYEES, RESELLERS, OR AGENTS SHALL IN ANY WAY INCREASE THE SCOPE OF THE FOREGOING WARRANTY.

8. 
Limitation of Liability. 

TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, UNDER NO CIRCUMSTANCES AND UNDER NO LEGAL THEORY, WHETHER IN TORT, CONTRACT, OR OTHERWISE, SHALL AVOCENT OR ITS SUPPLIERS BE LIABLE TO YOU OR TO ANY OTHER PERSON FOR ANY INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES OF ANY CHARACTER (INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOSS OF BUSINESS PROFITS OR GOODWILL, BUSINESS INTERRUPTION, LOSS OF BUSINESS INFORMATION, LOSS OF GOODWILL, WORK STOPPAGE, COMPUTER FAILURE OR MALFUNCTION, OR FOR ANY AND ALL OTHER DAMAGES OR LOSSES) ARISING OUT OF THE USE OF OR INABILITY TO USE THE SOFTWARE PRODUCT, EVEN IF AVOCENT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. IN ANY CASE, AVOCENT'S ENTIRE LIABILITY UNDER ANY PROVISION OF THIS EULA SHALL BE LIMITED TO THE AMOUNT YOU ACTUALLY PAID TO AVOCENT (EXCLUDING POTENTIAL REPROCUREMENT COSTS) FOR THE SOFTWARE PRODUCT OR SERVICE THAT DIRECTLY CAUSED THE DAMAGE EXCEPT THAT THIS LIMITATION OF LIABILITY SHALL NOT APPLY TO LIABILITY FOR DEATH OR PERSONAL INJURY TO THE EXTENT THAT APPLICABLE LAW PROHIBITS SUCH LIMITATION. FURTHERMORE, SOME STATES AND JURISDICTIONS DO NOT ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO THIS LIMITATION AND EXCLUSION MAY NOT APPLY. THIS CLAUSE SHALL NOT IMPARE THE U.S. GOVERNMENT’S RIGHT TO RECOVER FOR FRAUD OR CRIMES ARISING OUT OF OR RELATING TO THIS AGREEMENT UNDER ANY FEDERAL FRAUD STATUTE, INCLUDING THE FALSE CLAIMS ACT, 31 U.S.C. SECTIONS 3729-3733.

9.
Critical Systems. 

The SOFTWARE PRODUCT shall not be used in connection with any system where malfunction can reasonably be expected to result in personal injury, death, or damage to tangible property or the environment. Without limiting the foregoing, the SOFTWARE PRODUCT shall not be used in connection with any life support or patient care system, nuclear facility, aircraft operation, air traffic control, or other application representing a similar degree of hazard. You agree to indemnify, defend and hold harmless Avocent and its officers, directors, employees and affiliates from any claims or losses resulting from any of the foregoing uses of the SOFTWARE PRODUCT.

10. 
Deleted intentionally.

11. Third Party Software.

You acknowledge that the SOFTWARE PRODUCT may contain or be provided with copyrighted software of Avocent's suppliers as identified in associated documentation or other printed or electronic materials ("Third Party Software") which are obtained under a license from such suppliers.


12. 
U.S. Government Restricted Rights. 

The SOFTWARE PRODUCT is a commercial product, developed at private expense, and provided with RESTRICTED RIGHTS. Use, reproduction, release, modification or disclosure of the SOFTWARE PRODUCT, or any part thereof, including technical data, by the Government is restricted in accordance with Federal Acquisition Regulation ("FAR") 12.212 for civilian agencies and Defense Federal Acquisition Regulation Supplement ("DFARS") 227.7202 for military agencies. The manufacturer is: Avocent Corporation, 4991 Corporate Drive, Huntsville, AL 35805, USA.

13. 
Export Restrictions. 

You acknowledge and agree that the SOFTWARE PRODUCT may be subject to restrictions and controls imposed by the United States Export Administration Act and the regulations thereunder. You agree that you will not export or re-export either the SOFTWARE PRODUCT or any directly related materials to or into any country in violation of such controls or any other laws, rules or regulations of any country, state or jurisdiction.
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DEFINITIONS

1. “Affiliate” means any entity controlling, controlled by or under common control with either party.   "Control" shall mean or indirect the direct ownership of more than fifty per cent (50%) of the voting rights or income interest in a company or other business entity or such other relationship as, in fact, constitutes actual control.  

2. "Change" means any alteration or any extra work, delay or other circumstance which results in an adjustment to any of the cost, delivery schedule, and/or any other aspect of the Product or Services.  

3. “Cost” means the charges, prices, and fees for the Product and Services.  

4. “Commissioning” means on site Start-up and testing of the Products, in accordance with Company’s standards.   

5. "Documentation" means the Company user guides, operating manuals, education materials, reports generated by the Company Configurator, product descriptions and specifications, technical manuals, supporting materials, and other information relating to the Products or used in conjunction with the Services, whether made available in print, magnetic, electronic, or video format, in effect as of the date (i) the applicable Product is shipped to Customer, or (ii) the applicable Service is provided to Customer.  

6. “Entitlement or Entitlements” means the document that memorializes the scope of the Services.   

7. “End User” means the third party, final user of the Product or Service.  

8. "Equipment" means any and all third party sourced finished goods including spare parts relating thereto. Equipment does not include any Company branded products.  

9. "Products" means (individually or collectively as appropriate) such Company hardware, Software, Documentation, supplies, accessories, and other commodities, that have been provided or will be provided by Company pursuant to this AGREEMENT. “Products” does not include Equipment.  

10. “Purchase Order” means a written or electronic order from Customer for the purchase of Products, Equipment or Services.   

11. “Quotation” means the applicable authorized Company quotation in effect when Company accepts Customer’s order.   

12. Services" means the Start-up, Commissioning, repair, and/or maintenance activities provided by Company.  

13. “Statement of Work or SOW” means the document used by Company to describe customized Services. A SOW may (i) describe the attributes of the customized Services to be provided, and Company’s and Customer’s responsibilities relating to such Services; (ii) specify the price for such Services; and (iii) include technical and administrative requirements associated with such Services.  

14. “Software” means computer programs and program objects of any kind (including source code and object code), program set-up and customization parameters, tools, and data and the tangible media on which any of the foregoing are recorded (and copies thereof), including middleware and firmware and related updates and upgrades.  

15. “Specifications” means Company’s published specifications for the Products or Services.   

16. “Start-up” means installation of the Product at the End User’s site and verification by Company that the Product is in substantial conformance with the Specifications.  

17. “Substantial Completion” means the point in time at which the Products have been installed such that Commissioning and Start-up of the Products may thereafter commence, as further defined herein.  

18. “Trademarks” means all applicable trademarks, and service marks legally registered to and claimed or used by Company and its Affiliates.  

19. "Vendor" means the manufacturer of Equipment.  

20. “Version” or “Release” means a release of Software that contains new features, enhancements, and/or maintenance updates, or for certain Software, a collection of revisions packaged into a single entity and, as such, made available by Company to its customers.   

PROVISION OF PRODUCTS AND SERVICES
1. If installation is provided for, Company shall install the Product in good working order at the designated location in accordance with the standards agreed to between the parties. Company shall not be liable for any differing, subsurface, latent or concealed conditions encountered in the performance of any Services. The existence of such differing, subsurface, latent or concealed conditions shall constitute a Change. 
2. Site Preparation.  Any specific environmental conditions which are required for the provision of the Services shall be the responsibility of Customer unless otherwise agreed to in writing by Company. Company shall be entitled to rely on the sufficiency and accuracy of any documentation or data, whether written or oral, provided by Customer to Company regarding site conditions and site preparation requirements. 
3. Health and Safety.  If the Customer is subject to health and safety laws or regulations which are more stringent than the health and safety standards governing Company, or if Customer elects to operate under more stringent health and safety standards than those to which Company is subject, and Customer requires Company to comply with those higher standards, Company shall be entitled to charge the Customer any extra costs incurred in so complying. Furthermore, Company may refuse, without any liability to Customer whatsoever, to perform in whole or in part the Services if the site presents unhealthy or unsafe conditions. 
4. Relocation.  If Customer relocates any of the Products which are subject to the terms of a Entitlement without Company agreeing to perform maintenance work as provided under that Entitlement at the new site, Company shall have the right, without any liability to Customer, to terminate the portion of the Entitlement that relates to the new site without any liability to Customer. Any such termination shall not relieve Customer of any maintenance fees to be paid or invoices due under the Entitlement. 
5. Site Access. Company shall have reasonable access to the sites and the Products. Company will be entitled to charge the Customer at its normal rates for the time lost by Company’s employees as a result of delays from the Customer in granting access to the site. Furthermore, Company will not be required to perform any Service beyond the term of the Entitlement or Entitlement if Customer does not provide reasonable and timely site access.   
6. Third Party Providers.  If a party other than Company services the Products and if in Company’s reasonable opinion, corrective action is required to return the affected Products to their normal operating condition, Company will offer to perform such work at the service rates and spare part prices in force at the time of the offer. Company will not be obliged to perform maintenance work until all remedial work has been done.  
7. Regulatory Requirements. When required by national regulations or safety rules, an employee or representative of the Customer shall be present in the room where the maintenance work takes place. If no employee or representative of the Customer is present, Company shall have the right to stop its work and to invoice the Customer at its normal labor rate. 

8. By-Pass Switch.   If no installation by-pass switch has been installed by Customer prior to the performance of any Service, it may be necessary to power down all equipment which depends on electricity from the circuit on which work is being performed. Customer must make time available during regular business hours for the shut-down to take place and for the services to be performed. Customer is reminded that where there is an installation by-pass switch and it is engaged, or where the product is inoperative, the product does not provide any protection against interruptions or irregularities in, or loss of, electrical power. 

9. Replacement Parts.   If an Company authorized engineer installs a replacement part, the removed part becomes property of Company as soon as it is detached from the Customer product. Company authorized engineers are authorized to install only replacement parts specified by Company. Company will take possession of defective parts (excluding batteries) for which it has provided replacements and will properly dispose of them at no additional cost to Customer. 

WARRANTIES

1.
Limited Hardware Warranty.  Company warrants that the Company’s hardware Products delivered to Customer will be free from defects in workmanship and materials under normal use for the length of time outlined in the hardware Product manual for the relevant hardware Product, current as of the date on which the Product is ordered. 
1. Limited Software Warranty.  Company warrants that during the Software Warranty Period (i) the Software licensed hereunder will perform in substantial conformance to the program specifications; and (ii) the magnetic media on which the Software is furnished will be free from defects in material and workmanship when given normal, proper and intended usage. The warranty period applicable to the Software is sixty (60) days (“Software Warranty Period”). The Software Warranty Period commences on the date of shipment of such Software by Company.  No Software updates are provided under this Agreement.  Licensor does not warrant that the operation of the Software will be uninterrupted or error-free, or that Software will operate in hardware and software combinations other than as expressly provided for in the Product Specifications or that Software will meet requirements specified by Customer. Equipment Warranties. No warranty is made with respect to Equipment, and no recommendation of such Equipment shall imply or constitute any warranty with respect thereto. Warranties associated with Equipment are passed “as is” from the applicable vendors, and any enforcement of such Equipment warranties shall be between Customer and Vendor.
2. Service Warranties.  Company warrants that the Services to be performed hereunder shall be performed in accordance with recognized professional standards customary in the industry in which the Services are being performed. Should the Services fail to comply with such standards, Company agrees to re-perform such deficient Services at no cost to Customer provided that Company has received written notification within thirty (30) days following the completion of the specific Services giving rise to the claim.   FURTHERMORE, CUSTOMER AGREES TO HOLD Company HARMLESS FROM ANY DAMAGES THAT ARISE FROM SERVICES PERFORMED IN STRICT ACCORDANCE WITH THE CUSTOMER’S SPECIFICATIONS OR DIRECTIONS WHICH ARE CONTRARY TO THE COMPANY’S STANDARD PRACTICES. Exclusive Warranties.

3. THE FOREGOING WARRANTIES AND REMEDIES ARE EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, REPRESENTATIONS, OR CONDITIONS, EXPRESS OR IMPLIED, EITHER IN FACT OR BY OPERATION OF LAW, STATUTORY OR OTHERWISE, INCLUDING WARRANTIES OR CONDITIONS OF MERCHANTABILITY, TITLE, NON-INFRINGEMENT AND FITNESS FOR A PARTICULAR PURPOSE.  COMPANY’S WARRANTIES CONTAINED HEREIN RUN ONLY TO CUSTOMER, AND ARE NOT EXTENDED TO ANY THIRD PARTIES. Exclusions.   Company shall not warrant, nor is Company required to provide, any Service on any Product defects (i) resulting from (a) the Product being modified by any person other than Company, (b) incorrect use of the Product (c) unsuitable environmental conditions, or (d) causes not attributable to the Product; or (ii) which were not apparent at the time of the Service visit.  Company will submit to the Customer an estimate of the additional repair work required to correct any such defects. Said estimate will be based on Company labor and spare parts price list in force when the estimate is issued.  Company will not perform any additional Services without having obtained the Customer’s written approval. The opinion of Company as to whether or not the work is additional maintenance work and therefore not covered under an Entitlement shall be conclusive.  Furthermore, Company is not responsible for any software, firmware, information or memory data of Customer or End Users contained in, stored on, or integrated with any Products returned to Company for repair, whether under warranty or not. Company also makes no warranty or representation that its Software will work in combination with any hardware or applications software products provided by third parties, that the operation of the Software will be uninterrupted or error-free, or that all defects in the Software will be corrected.

SOFTWARE LICENSE AGREEMENT

1. OWNERSHIP.  This Software License confers no title or ownership and is not a sale of any rights in the Software. All rights not expressly granted to Customer are reserved solely to Company or its suppliers. 

2. ACCEPTANCE.  Customer accepts Software upon delivery.  

3. UPGRADES.  Software Versions or maintenance updates, if available, may be ordered separately or may be available through Software support. Company reserves the right to require additional licenses and fees for Software Versions or separately purchased maintenance updates for Use of the Software in conjunction with upgraded Hardware or Software. When Customer obtains a license for a new Software Version, Customer's Software License for the earlier Version shall terminate. Software Versions are subject to the license terms in effect on the date that Company delivers or makes the Version available to Customer. 

4. LICENSE RESTRICTIONS.  Customer may not exceed the number of licenses, agents, tiers, nodes, seats, or other Use restrictions or authorizations agreed to or provided to Customer pursuant to this Agreement. Some Software may require license keys or contain other technical protection measures. 

5. COPY AND ADAPTATION.  Unless otherwise explicitly permitted by Company in writing, one copy of the object code may be reproduced by Customer, at no additional charge, only for back-up or archival purposes. If Customer makes a copy for backup purposes and installs such copy on a backup device, Customer may not operate such backup installation of the Software without paying an additional license fee, except in cases where the original device becomes inoperable. If a copy is activated on a backup device in response to failure of the original device, the Use on the backup device must be discontinued when the original or replacement device becomes operable. Customer may not copy the Software onto or otherwise Use or make it available on, to, or through any public or external distributed network. Licenses that allow Use over Customer's intranet require restricted access by authorized users only. 

6. REPRODUCTION OF DOCUMENTATION.  Customer may, at no additional charge, reproduce (solely for its own internal use) all Documentation furnished by Company pursuant to this Agreement regardless of whether such Documentation is copyrighted by Company. All copies of Documentation made by Customer shall include any proprietary notice or stamp that has been affixed by Company.  

7. DESIGNATED SYSTEM.   Notwithstanding anything to the contrary herein, the Software License for certain Software is non-transferable and for use only on a computer system owned, controlled, or operated by, or solely on behalf of, Customer and may be further identified by Company by the combination of a unique number and a specific system type (“Designated System”), and such license will terminate in the event of a change in either the system number or system type, an unauthorized relocation, or if the Designated System ceases to be within the possession or control of Customer. 

8. REVERSE ENGINEERING.  Customer shall not and shall not permit its Affiliates or any third party to modify, reverse engineer, disassemble, decrypt, decompile, recompile, update, or in any way extract or attempt to make derivative works of all or any part of the Software 

9. USE FOR SERVICE PROVISION.  Extending the Use of Software to any person or entity other than Customer as a function of providing services, (i.e. making the Software available through a commercial timesharing or service bureau) must be authorized in writing by Company prior to such action and may require additional licenses and fees. 

10. TERM AND TERMINATION.  Unless otherwise specified the Software License granted Customer will be perpetual. Immediately upon termination of any individual limited term license, Customer will destroy the Software and all copies of the Software or return same to Company. Customer shall remove and destroy or return to Company any copies of the Software that are merged into adaptations, except for individual pieces of data in Customer's database. Customer may retain one copy of the Software subsequent to termination solely for archival purposes. At Company's request, Customer will certify in writing to Company that Customer has complied with these requirements. 

11. LICENSE TRANSFER.  Customer may not sublicense, assign, transfer, rent, or lease the Software or the Software License to any other party. 

12. U.S. FEDERAL GOVERNMENT USE.  If the Software is licensed for use in the performance of a U.S. Government prime contract or subcontract, Customer agrees that, consistent with FAR 12.211 and 12.212, commercial computer Software, computer Software documentation and technical data for commercial items are licensed under Company’s standard commercial license. 

13. COMPLIANCE.  Customer agrees that Company may audit Customer's compliance with the Software License terms. If an audit reveals underpayments then Customer will immediately pay Company such underpayments in compliance with this sub-section. 

14. EXCLUSIVE REMEDIES.  If notified of a valid warranty claim during the warranty period, Company will, at its option, correct the warranty defect for Company Software, or replace all or any part of such Software that it deems to be defective. If Company is unable, within a reasonable time, to complete the correction, or replace such Software, Customer will be entitled to a refund of the license fees paid to Company for use of the defective Software, upon prompt return of such Software to Company.  This sub-section states Company's entire liability for warranty claims. EXCEPT AS SET FORTH IN THIS SECTION 14, Company MAKES NO EXPRESS OR IMPLIED REPRESENTATIONS OR WARRANTIES WITH RESPECT TO THE SOFTWARE OR SERVICES OR THEIR CONDITION, MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE OR USE BY CUSTOMER. Company FURNISHES THE ABOVE WARRANTIES IN LIEU OF ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUDING THE WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. 

15. IMPLIED LICENSE.  There are no implied licenses. 

16. FREEWARE AND OPEN SOURCE.  Notwithstanding other statements in this Software License, Software licensed without fee or charge also referred to as Freeware and/or Open Source is provided “AS IS” without any warranties or indemnities of any kind. Software provided under any open source licensing model is governed solely by such open source licensing terms which will prevail over this Agreement. 

17. NO WARRANTY UNDER HAZARDOUS, HIGH-RISK, OR LIFE-THREATENING CONDITIONS.  The Software is not fault-tolerant and is not designed, manufactured or intended for use as control equipment in hazardous environments requiring fail-safe performance, such as in the operation of nuclear facilities, aircraft navigation or communication systems, air traffic control, direct life support machines, or weapons systems, in which the failure of the Software could lead directly to death, personal injury, or severe physical or environmental damage. Accordingly, Company and its suppliers specifically disclaim any express or implied warranty of fitness for such hazardous, high-risk, or life threatening activities.
19.
USE OF Government TERMS.  Use of terms in this Software License Agreement is restricted to purchase of software by ordering activities authorized by the U.S. Federal government to purchase products under a GSA FSS Group 70 Schedule Contract.  Terms herein are not for commercial use.
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All references to Bivio Networks in these Terms and Conditions should be read as “Contractor (Norseman, Inc.), acting by and through its supplier, Bivio Networks.

TIME OF DELIVERY 
Standard delivery for equipment (SIN 33411) is 90 or 120 days ARO depending on the product.  Ordering Activities are instructed to contact the Contractor for requirement of expedited delivery.
Terms and Conditions for Bivio Networks, Inc. Products and Services

1.
Applicability.  The following terms and conditions of sale apply to all quotations or purchase orders for any equipment, parts, or other products (“Products”) sold by Bivio Networks, Inc. (“Bivio”) to Buyer. Bivio’s acceptance of any Buyer purchase order is expressly conditioned on Buyer’s assent to these terms and conditions.

2.
Delivery.  Shipment of the Products will be made FOB Bivio’s manufacturing facility, freight collect, and Buyer will bear all shipping, insurance, delivery and related transportation charges. Title to the Products will pass to Buyer on the delivery date, subject to Bivio’s security interest therein. Buyer bears the risk of loss or damage to the Products in transit and the responsibility to insure against loss or damage and to make a claim against the freight carrier.

3.
Inspection/Acceptance.  The Contactor (Norseman, Inc.) can only, and shall only tender for acceptance those items that substantially conform to the manufacture’s (Bivio Networks, Inc.) published specifications. Therefore, items delivered shall be considered accepted upon delivery. The Government reserves the right to inspect or test any supplies or services that have been delivered. The Government may require repair or replacement of nonconforming supplies or re-performance of nonconforming services at no increase in contract price. If repair/replacement or re-performance will not correct the defects or is not possible, the Government may seek an equitable price reduction or adequate consideration for acceptance of nonconforming supplies or services. The Government must exercise its post-acceptance rights   –  (1) Within the warranty period; and (2) Before any substantial change occurs in the condition of the item, unless the change is due to the defect in the item.

4.
Ownership.  The products are offered for sale and sold by Bivio subject in every case to the condition that such sale does not convey any ownership or license (except as set forth under Section 6 (License of Software)), expressly or by implication, estoppel or otherwise, of any of Bivio's intellectual property rights, including any patents, trade secrets or copyrights. Bivio expressly retains for itself all proprietary rights in and to all discoveries, inventions, patent rights, trade secrets, works of authorship, and all other intellectual property rights in the Products, including the Licensed Software, or arising out of work done in connection with the quote attached to these terms.

5.
Confidential Information.  “Confidential Information” means any proprietary information, technical data, trade secrets or know-how of Bivio, including data and information for the proper installation, testing, operation, and maintenance of Bivio's Products, that is designated as confidential or proprietary or which reasonably appears to be confidential or proprietary. Buyer shall not disclose the Confidential Information to anyone other than those employees and consultants of the Buyer who need such information in connection with their use of the Products. Buyer shall take all reasonable measures to avoid and prevent the disclosure, dissemination, or unauthorized use of the Confidential Information, including at a minimum those measures Buyer takes to protect its own confidential information.

6.
License of Software.  The Products incorporate or use some proprietary and/or custom software (the “Licensed Software”). The Buyer acknowledges that the Licensed Software is not sold to Buyer and is licensed pursuant to the terms and conditions herein.

7.
Warranties.  Bivio warrants the Products against defective material and workmanship under normal use and service for a period of one (1) year commencing from the delivery date of such Product (the “Warranty Period”). Bivio does not warrant that the use of the Licensed Software will be error-free and uninterrupted. Bivio will, at its own expense and as its sole obligation, and as Buyer’s exclusive remedy, for any breach of this warranty reported to Bivio in writing during the Warranty Period, at its option, either replace the Product with a new Product or repair the Product. Any such repair or replacement by Bivio will not extend the original warranty period. The warranty set forth above does not apply to damage resulting from misuse, abuse or neglect, and becomes null and void upon any modification, movement or improper service performed on any Products by or at the direction of Buyer or any third party. This warranty is applicable to the original Buyer only and may not be asserted by Buyer's customers or users of Buyer's products.

THE FOREGOING LIMITED WARRANTY IS IN LIEU OF ALL OTHER WARRANTIES, WHETHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING ANY IMPLIED WARRANTIES OF TITLE, NON-INFRINGEMENT, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE.

8.
Indemnification.  

a. Indemnification of Buyer. Subject to the limitations set forth in Section 9 (Limitations of Liability), Bivio will, at its own expense, defend all third party suits or proceedings instituted against Buyer and pay any damages finally awarded against Buyer in such suits or proceedings, to the extent that the same are based on and attributable to claims that any Product or any part thereof furnished, in its unmodified form, constitutes an infringement of any patent of the United States issued as of the date of Buyer’s purchase order.

b. Conditions. Bivio’s obligations in subsection (a) above will apply only if (i) Buyer has provided written notice to Bivio of the institution of the claim, suit or proceedings within ten (10) calendar days after the date on which Buyer first receives any written or oral notice that such claims may be asserted against Buyer; (ii) Bivio has sole control of the defense and settlement of any such claims, with counsel of Bivio’s choice, to the extent permitted by applicable law; and (iii) Buyer gives Bivio all needed information, assistance, and authority to enable Bivio to defend or settle any such claims. Bivio will have the right to refuse to settle or comprise any such claims or, in its sole judgment and at Bivio’s expense, to defend Buyer against any lawsuit. Bivio will not be bound by any judgments or settlement agreements to which it has not been a party or to which it has not consented in writing. In the event of any modification or alteration to a Product by Buyer or any third party, Bivio will have no indemnification obligations to Buyer under subsection (a) or otherwise. If any Product is subject to a claim of infringement or its use is enjoined, Bivio may, at its option, either secure for Buyer the right to continue using the Product, modify the Product to be non-infringing, or replace it with a noninfringing Product, or, if neither of these alternatives is commercially reasonable, terminate Buyer's rights to use the Product and refund the purchase price paid to Bivio therefore, as depreciated on a straight-line basis over 5 years.

c. 
imitation. Bivio will not be responsible for infringement claims based on combination patents or process patents covering the use of Products in combination with other equipment or materials not furnished by Bivio. THIS SECTION 12 STATES THE ENTIRE OBLIGATION OF BIVIO AND THE REMEDY OF BUYER WITH RESPECT TO ANY ALLEGED PATENT, COPYRIGHT OR OTHER INTELLECTUAL PROPERTY INFRINGEMENT BY ANY PRODUCT.

9.
Limitations of Liability.  IN NO EVENT WILL BIVIO BE LIABLE, UNDER ANY LEGAL THEORY, FOR INDIRECT, INCIDENTAL, SPECIAL, OR CONSEQUENTIAL DAMAGES (INCLUDING, WITHOUT LIMITATION, LOSS OF PROFITS) RESULTING FROM OR RELATING TO THE USE OR INABILITY TO USE, OR THE MALFUNCTION OF OR ANY DEFECTS IN, ANY PRODUCTS DELIVERED BY BIVIO TO BUYER, OR OTHERWISE ARISING FROM OR RELATING TO THESE PROVISIONS, WHETHER OR NOT BIVIO HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGE. IN NO EVENT WILL BIVIO’S TOTAL CUMULATIVE LIABILITY TO BUYER, FOR ANY AND ALL CLAIMS (WHETHER IN CONTRACT, IN TORT, OR OTHERWISE), ARISING FROM OR RELATING TO THE PRODUCTS OR THESE PROVISIONS, EXCEED THE AMOUNT OF COMPENSATION ACTUALLY RECEIVED BY BIVIO PURSUANT TO THESE PROVISIONS, REGARDLESS OF THE FAILURE OF ANY OTHER REMEDIES IN THESE PROVISIONS. ALL PAYMENTS BY BIVIO WILL COUNT TOWARD SATISFACTION OF THE LIMIT, AND THE EXISTENCE OF ONE OR MORE CLAIMS WILL NOT ENLARGE THE LIMIT.

10.
Miscellaneous.  

a.
Force Majeure.  Bivio will not be liable for for any loss, damage, or penalty for delay in performance of (or failure to perform) its obligations hereunder, whether direct or consequential, due to any cause beyond Bivio’s control, including, without limitation, an act of God, act of Buyer, fire, earthquake, flood, theft, accident, slow-down, strike, labor dispute, riot, embargo, government act, changes in laws or regulations, delays of common carriers, delay in delivery or performance by Bivio’s vendors, and inability to obtain necessary labor, materials or manufacturing facilities.

b.
Export.  Regardless of any disclosure made by Buyer to Bivio of of an ultimate destination of Products, Buyer warrants that Buyer will not export or re-export, directly or indirectly, any Product without first obtaining any and all necessary licenses and approvals from the U.S. Department of Commerce or any other agency or department of the United States Government, or any foreign government, as required.

c.
Assignment.  Buyer may not assign, delegate, or transfer, by operation of law or otherwise, any of its rights or obligations under these provisions (including with respect to Licensed Software) to any third party without the prior written approval of Bivio; provided that Buyer shall have the right to assign these provisions to any successor to substantially all of its business or assets, whether by merger, sale of assets, sale of stock, reorganization or otherwise, provided that such assignee assumes all obligations hereunder. Subject to the foregoing, these provisions will bind and inure to the benefit of the parties and their respective successors and permitted assigns.

d.
Waiver.  No failure of Bivio to insist upon compliance by Buyer with any of these terms and conditions, or to promptly exercise any right accruing from any default by Buyer, will impair Bivio’s rights or remedies with respect to that breach or default or any subsequent breach or default. All waivers must be in writing and signed by the party to be charged. Waiver of any breach or failure to enforce any term herein will not be deemed a waiver of any other breach or right to enforce that may thereafter occur.

e.
Severability.  If a court or arbitrator finds any provisions herein to be invalid, illegal, or unenforceable, such provision will be changed and interpreted to accomplish the objectives of the provision to the greatest extent possible under applicable law and the unaffected provisions of this Agreement will remain in full force and effect.

f.
Notices.  All notices, consents, or reports permitted or required under these provisions must be in writing and must be delivered by personal delivery, private courier, or certified or registered mail, return receipt requested, and will be effective upon receipt. Notices to Bivio must be sent to Bivio Networks, Inc., 4457 Willow Road, Suite 240, Pleasanton, CA 94588, Attn: Chief Financial Officer, or such other address as Bivio may specify in writing.

BIVIO LICENSE TERMS

1.
The Parties.  The parties to this Agreement are Bivio Networks, Inc. and its subsidiaries (collectively “Bivio”), and the person or organization that originally purchased from Bivio or an authorized Bivio reseller the applicable license(s) for use of the Software (“Customer”) (collectively, the “Parties”).  

2.
The Software.  In this Agreement, “Software” means the program modules and features of the Bivio or Bivio-supplied software, and updates and releases of such software, for which Customer has paid the applicable license or support fees to Bivio or an authorized Bivio reseller.  

3.
License Grant.  Subject to payment of the applicable fees and the limitations and restrictions set forth herein, Bivio grants to Customer a non-exclusive and non-transferable license, without right to sublicense, to use the Software, in executable form only, subject to the following use restrictions:

a. Customer shall use the Software solely as embedded in, and for execution on, Bivio equipment originally purchased by Customer from Bivio or an authorized Bivio reseller, unless the applicable Bivio documentation expressly permits installation on non-Bivio equipment.

b. Customer shall use the Software on a single hardware chassis having a single processing unit, or as many chassis or processing units for which Customer has paid the applicable license fees.  

c. Other Bivio documentation for the Software (such as product purchase documents, documents accompanying the product, the Software user manual(s), Bivio’s website for the Software, or messages displayed by the Software) may specify limits to Customer’s use of the Software.  Such limits may restrict use to a maximum number of seats, concurrent users, sessions, subscribers, nodes, or transactions, or require the purchase of separate licenses to use particular features, functionalities, or capabilities, or provide temporal or geographical limits.  Customer’s use of the Software shall be subject to all such limitations and purchase of all applicable licenses.    

The foregoing license is not transferable or assignable by Customer.  No license is granted herein to any user who did not originally purchase the applicable license(s) for the Software from Bivio or an authorized Bivio reseller.  

4.
Use Prohibitions.  Notwithstanding the foregoing, the license provided herein does not permit the Customer to, and Customer agrees not to and shall not: (a) modify, unbundle, reverse engineer, or create derivative works based on the Software; (b) make unauthorized copies of the Software (except as necessary for backup purposes); (c) rent, transfer, or grant any rights in and to any copy of the Software, in any form, to any third party; (d) remove any proprietary notices, labels, or marks on or in any copy of the Software; (e) distribute any copy of the Software to any third party, including as may be embedded in Bivio equipment sold in the secondhand market; (f) use any ‘locked’ or key-restricted feature, function, or capability without first purchasing the applicable license(s) and obtaining a valid key from Bivio, even if such feature, function, or capability is enabled without a key; (g) distribute any key for the Software provided by Bivio to any third party; (h) use the Software in any manner that extends or is broader than the uses purchased by Customer from Bivio or an authorized Bivio reseller; (i) use the Software on non-Bivio equipment where the Bivio documentation does not expressly permit installation on non-Bivio equipment; (j) use the Software (or make it available for use) on Bivio equipment that the Customer did not originally purchase from Bivio or an authorized Bivio reseller; or (k) use the Software in any manner other than as expressly provided herein. 

5. 
No Reverse Engineering.  CUSTOMER SHALL NOT REVERSE ENGINEER, DECOMPILE, DISASSEMBLE OR OTHERWISE ATTEMPT TO DISCOVER THE SOURCE CODE OF THE SOFTWARE OR SCHEMATICS OF THE HARDWARE.

6. 
Audit.  Customer shall maintain accurate records as necessary to verify compliance with this Agreement.  Upon request by Bivio, Customer shall furnish such records to Bivio and certify its compliance with these terms.

7. 
Confidentiality.  The Parties agree that aspects of the Software and associated documentation are the confidential information of Bivio.  As such, Customer shall exercise all reasonable commercial efforts to maintain the Software and associated documentation in confidence, which at a minimum includes restricting access to the Software to Customer employees and contractors having a need to use the Software.

8. 
Ownership.  The Software is protected by United States and international copyright laws and other intellectual property laws and international treaties and trade regulations.  Bivio and Bivio’s licensors, respectively, retain ownership of all right, title, and interest (including copyright) in and to the Software, associated documentation, and all copies of the Software.  Nothing in this Agreement constitutes a transfer or conveyance of any ownership interest in the Software or associated documentation, or a sale of the Software, associated documentation, or copies of the Software. 

9. 
Warranty, Limitation of Liability, Disclaimer of Warranty.  If the Software is distributed on physical media (such as CD), Bivio warrants for 90 days from delivery that the media on which the Software is delivered will be free of defects in material and workmanship under normal use.  This limited warranty extends only to the Customer.  Except as may be expressly provided in separate documentation from Bivio, no other warranties apply to the Software, and the Software is otherwise provided AS IS.  Customer assumes all risks arising from use of the Software.  Customer’s sole remedy and Bivio’s entire liability under this limited warranty is that Bivio, at its option, will repair or replace the media containing the Software, or provide a refund, provided that Customer makes a proper warranty claim to Bivio, in writing, within the warranty period.  Nothing in this Agreement shall give rise to any obligation to support the Software.  Any such support shall be governed by a separate, written agreement.  To the maximum extent permitted by law, Bivio shall not be liable for any liability for lost profits, loss of data or costs or procurement of substitute goods or services, or for any special, indirect, or consequential damages arising out of this Agreement, the Software, or any Bivio or Bivio-supplied software.  In no event shall Bivio be liable for damages arising from unauthorized or improper use of any Bivio or Bivio-supplied software.  

EXCEPT AS EXPRESSLY PROVIDED HEREIN OR IN SEPARATE DOCUMENTATION PROVIDED FROM BIVIO AND TO THE EXTENT PERMITTED BY LAW, BIVIO DISCLAIMS ANY AND ALL WARRANTIES IN AND TO THE SOFTWARE (WHETHER EXPRESS, IMPLIED, STATUTORY, OR OTHERWISE), INCLUDING ANY IMPLIED WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR NONINFRINGEMENT.  IN NO EVENT DOES BIVIO WARRANT THAT THE SOFTWARE, OR ANY EQUIPMENT OR NETWORK RUNNING THE SOFTWARE, WILL OPERATE WITHOUT ERROR OR INTERRUPTION, OR WILL BE FREE OF VULNERABILITY TO INTRUSION OR ATTACK.  

10.
 Reserved.

11. 
Reserved.  

12. 
Export.  Customer agrees to comply with all applicable export laws and restrictions and regulations of any United States and any applicable foreign agency or authority, and not to export or re-export the Software or any direct product thereof in violation of any such restrictions, laws or regulations, or without all necessary approvals.  Customer shall be liable for any such violations.  The version of the Software supplied to Customer may contain encryption or other capabilities restricting Customer’s ability to export the Software without an export license. 

13. 
Commercial Computer Software.  The Software is “commercial computer software” and is provided with restricted rights.  Use, duplication, or disclosure by the United States government is subject to restrictions set forth in this Agreement and as provided in DFARS 227.7201 through 227.7202-4, FAR 12.212, FAR 27.405(b)(2), FAR 52.227-19, or FAR 52.227-14(ALT III) as applicable.

14. 
Miscellaneous.  If any portion of this Agreement is held invalid, the Parties agree that such invalidity shall not affect the validity of the remainder of this Agreement.  The Software may contain third party software which requires notices and/or additional terms and conditions. Such required third party software notices and/or additional terms and conditions are available by contacting Chief Financial Officer, Bivio Networks 4457 Willow Road, Suite 240, Pleasanton CA 94588, and are made a part of and incorporated by reference into this Agreement. By accepting this Agreement, you are also accepting the additional terms and conditions, if any, set forth therein. Any licensor of Bivio whose software is included in the Software shall be a third party beneficiary with respect to this Agreement, and such licensor shall have the right to enforce this Agreement in its own name as if it were Bivio.

Warranty Services

Bivio Networks Standard Hardware Warranty Statement

Bivio warrants the Products against defective material and workmanship under normal use and service for a period of one (1) year commencing from the delivery date of such Product (the “Warranty Period”).  Bivio does not warrant that the use of the Licensed Software will be error-free and uninterrupted. Bivio will, at its own expense and as its sole obligation, and as Buyer’s exclusive remedy, for any breach of this warranty reported to Bivio in writing during the Warranty Period, at its option, either replace the Product with a new Product or repair the Product. Any such repair or replacement by Bivio will not extend the original warranty period. The warranty set forth above does not apply to damage resulting from misuse, abuse or neglect, and becomes null and void upon any modification, movement or improper service performed on any Products by or at the direction of Buyer or any third party. This warranty is applicable to the original Buyer only and may not be asserted by Buyer's customers or users of Buyer's products.

THE FOREGOING LIMITED WARRANTY IS IN LIEU OF ALL OTHER WARRANTIES, WHETHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING ANY IMPLIED WARRANTIES OF TITLE, NONINFRINGEMENT, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE.

Bivio Standard Warranty Service Program 

The Base Warranty Service Program provides basic support services including remote troubleshooting and problem diagnosis for the purposes of diagnosing potential hardware and/or software warranty issues during standard business hours (8:00 AM to 5:00 PM Pacific Time, Monday to Friday, except holidays) through the standard warranty period. A web-based Customer Support System is used for requesting service, and tickets are handled on a best available basis with not more than two business days before receiving an initial response toward ticket resolution.

	
	Duration
	Hardware
	Software

	Standard Warranty
	1 Year Hardware

90 Day Software
	Return to Factory
	Software updates, bug fixes


Hardware Repair Service – One (1) year from date of purchase:

In the event of a hardware system failure within the first one-year period of ownership, the unit will be either repaired, or, at Bivio Networks' discretion, replaced with a new or reconditioned unit. This service requires a Customer Support evaluation of the failed system by Bivio Networks personnel, and the issuance of a Customer Support RMA number. The Customer must ship the failed unit, pre-paid, to Bivio Networks. The RMA number must be clearly indicated on the box and shipping papers. A repaired or replacement unit will be shipped at Bivio Networks' expense within 21 business days after receipt of the failed unit.

Software Updates – Ninety (90) days from date of purchase:

Software Updates for system software and Software Products released by Bivio Networks within 90 days of the purchase date of a Bivio Networks product are available by contacting Customer Support. Software Updates include applicable minor releases (e.g. Release X.0 to X.1) to the Bivio Networks family of products. Customer must have access to the Internet for Web Browser or FTP downloads as directed by Customer Support.

Software Updates released after the initial 90-day warranty period are available as a product upgrade for the fee as set by current applicable list price.

Access to Customer Support following the warranty period is not guaranteed (unless a Bivio Networks Support Contract is purchased for all systems owned by the customer). In addition, customers contacting Customer Support after warranty expiration may be subject to Non-Warranty Support Service fees as indicated in the next section.

Non-Warranty Support Service

Bivio Networks will provide, at its sole discretion, support service following the warranty period for products that are not otherwise covered by an annual support contract. Support for these products may be offered at the standard out-of-warranty service rate for any trouble tickets initiated by phone or web. If product is out of warranty and the Bivio technician determines that the product must be returned to factory for RMA repair, additional fees may be incurred. Software upgrades for out of warranty product will be quoted at the time of request.

All requests for non-warranty support services will require a PO, credit card or cash wire-transfer at time of request. 

Bivio Networks Maintenance Support Services

Bivio Maintenance Support Services programs are annual maintenance agreements that are selected and purchased with the initial equipment purchase. Bivio offers three annual support programs:

· Ruby – Basic “entry-level” support & maintenance program

· Sapphire – Professional support & maintenance program

· Diamond – Comprehensive “mission-critical” support & maintenance program

Bivio Customer Support Services programs offer a comprehensive set of product support and maintenance services as outlined in the table and described below.

Bivio Networks Maintenance Support Services Program Summary

	
	Service Description
	Standard Warranty
	Customer Support Services Programs

	
	
	SW 
(90 days)
	HW 
(1 year)
	Ruby
	Sapphire
	Diamond

	Technical Support
	Live Support Hours
	8-5 PST, 
M-F
	8-5 PST, 
M-F
	8-5 PST 
M-F
	8-5 PST 
M-F
	24 x 7 
x 365

	
	Contact Method
	Web
	Web
	Web
	Web, Phone
	Web, Phone

	
	Web Ticket Response Time
	2 bus. days
	2 bus. days
	1 bus. day
	8 hours
	4 hours

	
	Phone Ticket Response Time
	N/A
	N/A
	N/A
	4 hours
	1 hour

	
	Remote Troubleshooting & Diagnosis
	Per Warranty
	Per Warranty
	Included
	Included
	Included

	
	Web Knowledgebase Access
	N/A
	N/A
	Included
	Included
	Included

	
	Post Installation Technical Knowledge Query, Questions and Assistance
	N/A
	N/A
	N/A
	Included
	Included

	
	Performance Optimization & Tuning
	N/A
	N/A
	N/A
	N/A
	Included

	
	Designated Technical Account Manager
	N/A
	N/A
	N/A
	N/A
	Included

	
	Quarterly Support Reviews
	N/A
	N/A
	N/A
	N/A
	Included

	Hardware
	RMA Repair Time (Return to Factory)
	N/A
	21 days
	15 days
	15 days
	7 days

	
	Advanced Replacement Policy 
	N/A
	DOA: Next Bus. Day
	DOA: Next Bus. Day
	DOA: Next Bus. Day
	DOA: Next Bus. Day

	
	Advanced Hardware Replacement†
	N/A
	DOA only
	DOA only
	DOA only
	DOA + Opt.Svcs.

	
	ECN Notification (HW)
	N/A
	N/A
	N/A
	Included
	Included

	
	Failure Reporting & Root Cause Analysis
	N/A
	N/A
	N/A
	N/A
	Included

	Software
	Software Bug Fixes/Patches
	Included
	N/A
	Included
	Included
	Included

	
	Software Feature Upgrades
	N/A
	N/A
	N/A
	Included
	Included

	
	ECN Notification (SW)
	N/A
	N/A
	N/A
	Included
	Included


† Advanced Replacement (optional service for Diamond Program Only): To minimize production system downtime, an optional Advanced Replacement service may be added to the Diamond Maintenance Support Program for all covered systems. The Advanced Replacement service allows Customers to request that a replacement unit be shipped prior to the return of the failed unit. This service requires a phone support evaluation of the failed system by Technical Support personnel, and the issuance of a Technical Support RMA number. Replacement parts will be shipped at Bivio Networks' expense within 24 hours after Technical Support confirmation of the failed unit. Bivio Networks must receive the failed unit within 15 days after issuance of the RMA to avoid replacement charges, billed at the then current list price of the unit including installed options. A replacement unit may be a new or reconditioned unit of equivalent or better value as determined by Bivio Networks.

The Maintenance Support Program may be renewed annually, and is purchased for each Bivio application platform and associated spare components that are shipped as Customer production (revenue) systems. 

The customer is required to purchase at a minimum the Ruby-level support at the time they acquire any Bivio Networks equipment. This is for the customer’s protection to ensure that the system is maintained with the appropriate level of software and security patching for the operating system. Customers may upgrade, for a fee, the level of support at any time during the support period. Contact Bivio for additional information.  


ATTACHMENT A
CONTRACTOR SUPPLEMENTAL PRICELIST INFORMATION AND TERMS

[image: image6.png]C=5

GET CONNECTED




Limited Warranty 

C2G warrants custom and distributed cables manufactured by C2G against defects in material and workmanship for the life of the product. In cases where the customer has provided a configuration, C2G warrants that the construction of the cable will match the customer-provided specification. THE FOREGOING LIMITED WARRANTY IS GIVEN IN LIEU OF ALL OTHER WARRANTIES, EXPRESS, IMPLIED OR STATUTORY, INCLUDING, BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, AND WARRANTIES ARISING FROM COURSE OF DEALING OR USAGE OF TRADE, ALL OF WHICH ARE HEREBY WAIVED BY CUSTOMER AND DISCLAIMED BY C2G. 

The above limited warranty does not apply to damage from misuse or to cables that have been altered, repaired or tampered with. C2G's sole obligation under this limited warranty, and the sole and exclusive remedy of the purchaser, shall be the repair or replacement, at C2G's option, of the defective cable.

Returns 

If you are not completely satisfied with your purchase, C2G offers a 30 day right of return on most items subject to the terms and conditions identified below. 

· To return an item, contact Customer Service at 800.506.9607 to obtain a Return Authorization (RMA) number. RMA numbers are valid for 30 days after the original invoice date of the order and cannot be extended or re-issued. We are unable to accept returns without an RMA number.

· All returns except those of defective product are subject to a 15% restocking fee, and additional charges for handling or freight are refunded only in cases of defective products.

· —Return freight must be shipped prepaid, and we recommend that you ensure the package, as you are responsible for risk of loss on all returned packages. We also recommend that you make sure you pack the carton properly for return, as C2G will not issue credit for product damaged en route back to us due to poor shipping practices. We do not issue call tags for product returns.

· Returned product must be clean, undamaged, and complete with all manuals, accessories, documents and packaging. The items must be in a resalable condition free of any non-removable labels or writing on the product or product packaging, and the UPC code must be intact for you to receive credit. The product must also have with it upon return to us a copy of the original invoice or packing slip, and the appropriate RMA paperwork must be completed and in our possession (preferably with a copy enclosed in the box upon return). Products that are received by us that do not meet these conditions will be subject to additional charges and/or will not be processed as returns, and we will attempt to contact you to determine the disposition of these goods prior to their disposal.

· If your item is not working properly, please contact your Account Manager at 800.506.9607 for help in troubleshooting your application. In rare cases we do find that we have a defective item, and in that case you can return that item to C2G within 30 days for replacement or repair. If the item is a stock C2G item, we will repair or replace that item (at our discretion) immediately upon receipt and evaluation of the original product. We can also cross ship replacements products at a charge, and credit back the original transaction (upon receipt and evaluation of the original goods) in cases where the replacement item is needed immediately. If the defective item is from another manufacturer we will process the return for you in conjunction with their terms and conditions, providing credit, repair or replacement as their terms dictate. After 30 days from invoice all defective merchandise returns for products from other manufacturers must be handled directly with that manufacturer in accordance with their warranty.
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Warranty

(a)
Seller warrants that on the date of shipment all goods manufactured by Seller shall be free from defects in material and workmanship under normal use and service.

(b)
No warranty extended by Seller shall apply to:

•
any goods which have been modified or altered by persons other than Seller;

· any goods subjected to any misuse, neglect, improper storage or handling, improper installation or accidental damage; installed or repaired

· any goods manufactured by a third party


Seller's exclusive obligation under this warranty is, at Seller’s option, to repair the defective goods, to supply replacement goods free of charge (FOB origin or FCA factory, appropriately), to refund to Buyer the purchase price paid for the defective goods, or to grant credit for the value of any goods found to be defective under this warranty in installment sales.  Seller shall not reimburse or make any allowance to Buyer for any labor charges incurred by Buyer for re-placement or repair of any goods unless such charges are authorized in advance by Seller.

(c)
This warranty is made on the condition that Buyer gives Seller immediate written notice of any defect (notice must be delivered to Seller within ninety (90) days from the date of shipment), that Buyer gives Seller access to the goods and Buyer’s relevant records and data, and that Seller’s inspection reveals that Buyer’s claim is valid under the terms of this warranty.  No returns will be accepted by Seller unless accompanied by Seller’s Return Material Authorization.

(d)
With respect to third party goods, Seller’s only warranty to Buyer is that such goods are free of any rightful claims of their manufacturer.  To the extent any warranties extended to Seller by their manufacturer are transferable the Seller shall transfer such warranties to Buyer.

Limitation of Liability

Neither Seller, nor its suppliers, shall be liable, whether in contract, warranty, failure of a remedy to achieve its intended or essential purposes, tort (including negligence), strict liability, indemnity or any other legal theory, for loss of use, revenue or profit, labor costs, or for the costs of capital or of substitute use or performance, or for indirect, special, liquidated, incidental, or consequential damages, or for any other loss or cost of a similar type, or for claims by Buyer for damages of Buyer’s customers. The Seller’s maximum liability for any order shall be the invoiced price of the goods on which a claim is based. Buyer and Seller agree that the exclusions and limitations set forth in this section are separate and independent from any other remedies which Buyer may have.
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1. LIMITED WARRANTY.

FiberPlex warrants to the Buyer that the Products are free of defects in materials and workmanship under conditions of normal use for a period of one (1) year from the date of shipment to the Buyer.  The date of shipment of the applicable Product is set forth on the packaging material in which the Product is shipped.

Notwithstanding the foregoing, with respect to software and firmware, FiberPlex warrants that the software and firmware of its Products that are designed by FiberPlex for use with specific units will execute its programming instructions when properly installed on such units.

FiberPlex warrants to the Buyer that the Services are free of defects in materials and workmanship under conditions of normal use for a period of thirty (30) days from date of service.

This limited warranty extends only to the original Buyer of the Product and the Service, as applicable.

Notwithstanding the foregoing, this limited warranty shall not be applicable to: (a) defects caused by accident or abuse of the Products, including without limitation, mishandling and dropping; (b) defects resulting from acts of God; (c) defects resulting from unauthorized modification of the Products, (d) defects resulting from unauthorized service of the Products, (e) defects resulting from operation outside the published FiberPlex specifications and instructions;  (f) normal wear and tear, including without limitation, defects on the finish on any portion of the Product, such as surface scratches and weathering; and (g) units of the Products that have been licensed for beta, evaluation, testing or demonstration purposes.

Notwithstanding the foregoing, components and other brand equipment supplied but not manufactured by FiberPlex are covered under their respective manufacturer’s warranty in lieu of such limited warranty.   

Failure to perform recommended routine maintenance, alterations or repairs made other than in accordance with FiberPlex’s directions, or removal or alteration of identification markings in any way will void this limited warranty.

The Products are not authorized for use as critical components in life support devices or systems without the express written approval of the FiberPlex’s President.

FiberPlex’s sole responsibility shall be, at its option, during the warranty period either: (i) to repair or replace any defective Products, at its facility or other location approved by it, during FiberPlex’s normal working hours, using new or refurbished replacement parts; (ii) exchange the defective Product with a product that is new or which has been manufactured from new or serviceable used parts and is at least functionally equivalent to the original Product or (iii) to refund to the Buyer all amounts paid, less a reasonable allowance for use, for such defective Products.

THIS WARRANTY IS THE SOLE AND EXCLUSIVE WARRANTY GIVEN BY FIBERPLEX, AND ITS SUPPLIERS WITH RESPECT TO PRODUCTS AND/OR SERVICES PROVIDED BY FIBERPLEX.  EXCEPT AS EXPRESSLY SET FORTH HEREIN, TO THE MAXIMUM EXTENT PERMITTED BY LAW, FIBERPLEX AND ITS SUPPLIERS DISCLAIM ALL WARRANTIES OF ANY KIND, EITHER EXPRESS, IMPLIED, STATUTORY OR COMMON LAW, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE AND TITLE.  FIBERPLEX AND ITS SUPPLIERS DO NOT WARRANT THAT THE PRODUCTS WILL OPERATE ERROR FREE, OR IN AN UNINTERRUPTED FASHION NOR THAT THE FUNCTIONS CONTAINED IN THE PRODUCTS WILL MEET ANY REQUIREMENTS OR NEEDS BUYER MAY HAVE.  SOME JURISDICTIONS DO NOT ALLOW THE WAIVER OR EXCLUSION OF SOME WARRANTIES SO THEY MAY NOT APPLY.  IF THIS EXCLUSION IS HELD TO BE UNENFORCEABLE BY A COURT OF COMPETENT JURISDICTION, THEN ALL EXPRESS, IMPLIED AND STATUTORY WARRANTIES SHALL BE LIMITED IN DURATION TO A PERIOD OF NINETY (90) DAYS FROM THE DATE OF SHIPMENT, AND NO WARRANTIES SHALL APPLY AFTER THAT PERIOD.

2. 
RETURNS.

To make any return of the Products to FiberPlex, the Buyer must (i) contact the reseller, distributor or other third party that was involved in the sale of the Products to the Buyer, if applicable, and (ii) obtain a return merchandise authorization number either through said reseller, distributor or other third party or by contacting FiberPlex directly prior to returning any Products to FiberPlex.  If a defect in an applicable Product is suspected, the Buyer must also first contact a Technical Support Engineer (“TSE”) by either calling (301) 604-0100 or emailing techsupport@fiberplex.com.  The Buyer will work with the TSE to isolate the root cause of the failed state and follow the corrective actions or measures recommended by the TSE.  If it is ultimately determined by the TSE that the applicable Product requires repair or FiberPlex determines that it will otherwise authorize the return of a Product, the Buyer will be issued a Return Materials Authorization number (“RMA”) and will properly package the Product for return.  The RMA number must be written on the outside of the carton and addressed as follows:

FiberPlex Technologies, LLC

 RMA: [insert provided RMA number here]

 10840-412 Guilford Rd

 Annapolis Junction, MD 20701

In the event that FiberPlex approves a return due to inaccurate product or quantity ordering by the Buyer after the above thirty (30) day acceptance period, then the party who placed the purchase order with FiberPlex for the applicable Product being returned shall pay a restocking fee equal to fifteen percent (15%) of the original purchase price of the Products being returned.  Furthermore, in the event of such return of Products for inaccurate product or quantity ordering, FiberPlex shall inspect the returned Products to verify that such Products are in new condition.  Upon satisfaction of such inspection, FiberPlex shall issue a credit for the original purchase price.  In the event that the inspection is not satisfied, then FiberPlex may, at its discretion, either  (i) reduce the credit by an amount determined by FiberPlex representing the reduced value for not being in a new condition, or (ii) refuse the return and ship the Products back to the purchasing party at the purchasing party’s expense.

FiberPlex shall work with the party who placed the purchase order with FiberPlex for the applicable Product with respect to any credits, charges or restocking fees in connection with any such returns.  Any credits, charges or restocking fees applicable for such return of Products shall be applied to the account of such party who placed the purchase order with FiberPlex.

The Buyer shall be responsible for all costs of shipping any Products to FiberPlex or other location for warranty service or other authorized return of a Product. Any returns made on cash on delivery basis or without a return merchandise authorization number may be refused by FiberPlex, in its sole discretion. In the event that FiberPlex repairs or replaces any such defective Product, FiberPlex shall pay all reasonable costs and expenses for shipping to the Buyer such repaired or replacement Products.   The risk of loss and damage regarding shipment of such repaired or replacement Products shall be borne by the Buyer.

In the event that FiberPlex replaces any defective Product purchased by the Buyer prior to its return by the Buyer, FiberPlex shall bill the Buyer for such replacement Product if such defective Product is not returned within thirty (30) days of receipt of the replacement Product.  FiberPlex, at its sole discretion, shall only issue a refund if it is deemed necessary and only upon receipt of the defective Product from the Buyer.

3. LIMITATION OF LIABILITY.

EXCEPT FOR THE LIMITED WARRANTY OBLIGATIONS SET FORTH HEREIN, THE BUYER EXPRESSLY UNDERSTANDS AND AGREES THAT FIBERPLEX AND ITS SUPPLIERS SHALL NOT BE LIABLE TO THE BUYER OR ANY THIRD PARTY FOR ANY DIRECT, INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE CONSEQUENTIAL OR EXEMPLARY DAMAGES, EVEN IF FIBERPLEX OR ITS SUPPLIERS HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, WHETHER SUCH LIABILITY IS BASED UPON CONTRACT, TORT, NEGLIGENCE OR OTHER LEGAL THEORY.  EXCEPT FOR THE LIMITED WARRANTY OBLIGATIONS SET FORTH HEREIN, THE BUYER EXPRESSLY UNDERSTANDS AND AGREES THAT FIBERPLEX’S AND ITS SUPPLIERS’ CUMULATIVE LIABILITY TO THE BUYER OR ANY THIRD PARTY UNDER THIS AGREEMENT SHALL NOT EXCEED THE AGGREGATE AMOUNT PAID TO FIBERPLEX UNDER THIS AGREEMENT DURING THE TWELVE (12) MONTH PRIOR TO ANY CLAIM.

4. INTELLECTUAL PROPERTY.

The Buyer acknowledges that FiberPlex or its suppliers retain all right, title and interest in and to any and all copyrights, trademarks, patents, trade secrets and other intellectual property and proprietary rights related to the Products and the Services (collectively, the “Product Technology”).  The Buyer agrees that it has no right, title or interest in or to the Product Technology or any copies thereof.  The Buyer may not remove or obscure any copyright notice, trademark notice or other notices contained within the Product Technology.  FiberPlex’s name and logo, and all related product and service names, design marks and slogans are the trademarks, service marks or registered trademarks of FiberPlex and may not be used or modified in any manner without the prior written consent of FiberPlex.

For purposes of clarity, with respect to its software and firmware, FiberPlex hereby grants to the Buyer a non-exclusive, non-sublicensable, non-transferable right and limited license to its software and firmware solely as included in the applicable Product.

Any other use of the Product Technology other than as expressly set forth herein without FiberPlex’s prior written consent, which may be withheld at FiberPlex’s sole and absolute discretion, is strictly prohibited and all implied licenses are disclaimed.

5. EXPORT RESTRICTIONS.

This Agreement is expressly made subject to any applicable laws, regulations, orders, or other restrictions on the export of the technology or information about the Product Technology which may be imposed from time to time.  The Buyer shall not export the Product Technology, information about the Product Technology or any product containing the Product Technology without complying with such laws, regulations, orders, or other restrictions.

ATTACHMENT A
CONTRACTOR SUPPLEMENTAL PRICELIST INFORMATION AND TERMS

[image: image9.png]ORSEMAN




Warranty Services

Standard Hardware Warranty Statement

Norseman warrants its integrated Solution Series Products against defective material and workmanship under normal use and service for a period of one (1) year commencing from the delivery date of such Product (the “Warranty Period”). At the conclusion of the Norseman warranty period additional periods of warranty may be available to the ordering activity from the original manufacturers of the integrated products. Norseman does not warrant that the use of the Product or associated Licensed Software will be error-free and uninterrupted. Norseman will, at its own expense and as its sole obligation, and as ordering activity’s exclusive remedy, for any breach of this warranty reported to Norseman in writing during the Warranty Period, at its option, either replace the Product with a new Product or repair the Product. Any such repair or replacement by Norseman will not extend the original manufacturer’s product warranty period. The warranty set forth above does not apply to damage resulting from misuse, abuse or neglect, and becomes null and void upon any modification, movement or improper service performed on any Products by or at the direction of ordering activity or any third party. This warranty is applicable to the original Buyer only and may not be asserted by ordering activity's customers or users of ordering activity's products.

THE FOREGOING LIMITED WARRANTY IS IN LIEU OF ALL OTHER WARRANTIES, WHETHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING ANY IMPLIED WARRANTIES OF TITLE, NONINFRINGEMENT, MERCHANTABILITY, OR FITNESS FOR A PARTICULAR PURPOSE.

Norseman Standard Warranty Service Program 

The Base Warranty Service Program provides basic support services including remote troubleshooting and problem diagnosis for the purposes of diagnosing potential hardware and/or software warranty issues during standard business hours (8:00 AM to 5:00 PM Eastern Time, Monday to Friday, except holidays) through the standard warranty period.

	
	Duration
	Hardware
	Software

	Standard Warranty
	1 Year Hardware

60 Day Software
	Return to Authorized Service Provider
	Software bug fixes


An ordering activity may not return a defective product for warranty coverage prior to contacting Norseman’s technical support department for return authorization instructions.  Norseman's technical support department can be reached during standard business hours at (410) 579-8600.
Technical Support & Services

Additional support packages such as extended warranties, equipment and software maintenance can be purchased as an option from Norseman or directly from the original manufacturer of the integrated products to provide additional support services.

PROVISION OF PRODUCTS AND SERVICES

Installation.  If installation is provided for, Norseman shall install the Product in good working order at the designated location in accordance with the standards agreed to between the parties. Norseman shall not be liable for any differing, subsurface, latent or concealed conditions encountered in the performance of any Services. 

Site Preparation.  Any specific environmental conditions which are required for the provision of the Services shall be the responsibility of Ordering activity unless otherwise agreed to in writing by Norseman. Norseman shall be entitled to rely on the sufficiency and accuracy of any documentation or data, whether written or oral, provided by Ordering activity to Norseman regarding site conditions and site preparation requirements. 

Site Access.  Norseman shall have reasonable access to the sites and the Products. 

Replacement Parts.  If a Norseman authorized engineer installs a replacement part, the removed part becomes property of Norseman as soon as it is detached from the ordering activity product. Norseman authorized engineers are authorized to install only replacement parts specified by Norseman. Norseman will take possession of defective parts for which it has provided replacements and will properly dispose of them at no additional cost to Ordering activity.
ATTACHMENT A
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DEFINITIONS

1.
"Access" and variants thereof shall mean to store data in, retrieve data from or otherwise use the Software, directly or indirectly, through electronic means or otherwise.

2.
“Confidential Information” means any information that: (i) is disclosed by one party to the other in written, graphic, machine readable or other tangible form and is marked “Confidential,” “Proprietary” or in some other manner to indicate its confidential nature, or, if orally disclosed or obtained by observation, is identified as confidential at the time of disclosure and confirmed in writing to have been confidential within thirty (30) days of disclosure or observation; (ii) a party should, in the exercise of reasonable judgment, know is confidential to the other party; or (iii) is specifically identified as Confidential Information in this Agreement.

3.
“Control” or “Controls” or Controlled” with respect to a computer or network, shall mean owns, supervises, has authority over, has dominion over or manages.

4.
“Defect” means a verifiable and reproducible programming or software design error that materially impairs the performance, utility, or functionality of the Software as specified in the Documentation.  

5.
“Documentation” means the manuals developed by or for Rosoka, and distributed with the Software Product, that describe the installation, operation and use of the Software Products, which may be updated by Rosoka from time to time in its sole discretion.

6.
“Instance” shall mean an installation of a single copy of the Software on a single machine.  A single Instance will support one configurable input channel sequentially processing a single document at a time.  

7.
“Intellectual Property Rights” means provisional and registered patent rights, trade secrets and copyrights as defined and protected by the United States Patent and Trademark Office, (USPTO).

8.
"License Fee" shall mean that certain fee charged to Licensee by Rosoka pursuant to the License granted under this Agreement.

9.
“Software” shall mean the executable object code of the specific Rosoka Software noted and defined in the product announcement letters and any Updates herein. 

10.
“Trademarks” means the trade name, logos, symbols and marks registered or established by Rosoka or added by Rosoka from time to time in its sole discretion,

11.
"Unauthorized Access" shall mean any Access to the Software or access to or use of the Documentation by any person, except for the exclusive purposes of using the Software or Documentation as permitted by this Agreement.

12.
 “Updates” means current version updates, corrections, revisions, new versions, modifications, and additions to the Software products generally released by Rosoka to Users.

13.
“User” shall mean an employee of Licensee and/or Licensee’s contractors authorized by Licensee to Access the Software and use the Documentation for the purposes permitted by this Agreement.
END USER LICENSE AGREEMENT

1.
License.
1.1.
Grant of License.  Subject to the terms and conditions of this Agreement, Rosoka hereby grants to Licensee a non-exclusive, non-transferable license during the Term of this Agreement to Access the Software and to use the Documentation.  The License shall extend Access to Updates pursuant to the current Rosoka Maintenance Support services.
1.2.
Intellectual Property Rights.  Rosoka retains all right, title and interest, including all Intellectual Property Rights, in and to the Software and Trademarks.

1.3.
Restrictions.  Without the express written consent of Rosoka, Licensee shall not (i) delete or fail to reproduce any copyright or other proprietary notices appearing in the Software, (ii) disassemble, decompile or otherwise reverse engineer the Software or otherwise attempt to learn the source code, structure, algorithms or ideas underlying the Software, or (iii) rent, lease or otherwise provide temporary access to the Software.  Licensee may only install the Software on its own equipment or that of its paid contractor but only then for the express and exclusively purpose of providing service to Licensee.  Licensee shall not make any copies of the Software or the Documentation, except Licensee may make one (1) copy of the Software for backup purposes and one (1) copy of the Documentation for archival purposes. 

1.4.
Additional Obligations.  Licensee shall prevent Unauthorized Access to the Software and the Documentation.  Licensee shall inform all Users of the scope of its license under Section 1.1, the restrictions under Sections 1.2 and 4.3, and its confidentiality obligations under Section 4.  Licensee shall promptly notify Rosoka of any (i) loss, theft, or unauthorized disclosure of the Software or the Documentation and (ii) Unauthorized Access to the Software or the Documentation, in each case, upon becoming aware thereof, and shall, as requested, cooperate with Rosoka to control potential damage due to such Unauthorized Access, loss, theft, or disclosure and to minimize the possibility of such disclosure or use occurring in the future, to the extent permitted by applicable security requirements.

1.5.
Derivative Works:  Licensee shall not reverse engineer, reverse assemble, disassemble, or decompile the Software, or otherwise attempt to discover any source code, algorithms, trade secrets, or other Intellectual Property Rights embedded in or relating to the Software by any means whatsoever (except and solely to the extent that applicable law prohibits reverse engineering restrictions), nor shall it permit any other person to do so.

1.6.
Modifications.  It is understood that certain modifications will be performed to the software API for installation and integration, to effectively utilize Rosoka within the AATS processing environment and such modifications are not considered derivative works.  However, Licensee shall not modify or attempt to modify the Software program code or allow the underlying Software to be modified without the prior written consent of Rosoka.  Licensee shall not use the Software, Documentation, or any materials incident thereto, to develop computer software or components that replace the Software or any of its components without the prior written consent of Rosoka. Any such software code modification or replacements without prior written notifications shall be considered Derivative Works as noted in 1.5,Ownership of derivative works should be as set forth in the copyright statute, 17 U.S.C. § 103 and the FAR clause at 52.227-14, but at a minimum, the Ordering Activity shall receive unlimited rights to use such derivative works at no further cost.  

1.7.
Licensee shall own all of the Intellectual Property Rights and other rights to any Licensee developed software including, but not limited to, software, documentation, packaging, advertising and promotional material produced by Licensee only to the extent that they are not derivative works (as such term is defined in the copyright laws of the United States of America) of the Software or Documentation. Notwithstanding the forgoing, nothing in this Agreement shall prevent Licensee from creating rule sets and lexical entries, for research and demonstration, which customizations shall be owned by Licensee. Specifically, Licensee acknowledges that it is not, by virtue of this Agreement, acquiring from Rosoka the right to create or utilize derivative works of the Software or Documentation. Ownership of derivative works should be as set forth in the copyright statute, 17 U.S.C. § 103 and the FAR clause at 52.227-14, but at a minimum, the Ordering Activity shall receive unlimited rights to use such derivative works at no further cost.

1.8.
Licensee acknowledges that it is not, by virtue of this Agreement, acquiring from Rosoka, the rights to provide quotes, sell or resell, or as part of their products sell this Software or Documentation, and that any end user quotes must be provided by the Rosoka, or through a separate agreement.

1.9.
Self-certification/Audits.  Rosoka shall have the right to receive a self-certification from the Licensee upon Rosoka giving reasonable advance notice.

2.
Maintenance and Support Services.
2.1
General Support.  Rosoka shall provide maintenance for the Software License as defined in the Maintenance Support section of the Contractor Supplemental Terms.

2.2
Defect Resolution.  Rosoka shall use its commercially reasonable best efforts to correct any Defect reported by Licensee to Rosoka by providing a patch or workaround within a reasonable time, once it can reproduce the problem and determine that it is actually a Defect and not a feature request. 

2.3
Telephone Consultations.  At Rosoka’s sole discretion, it may provide Licensee with a reasonable number of telephone consultations to answer questions about the use of the Software and to attempt to correct any Defects.  Such consultations shall be provided during Rosoka’s normal working hours.

2.4
Software Integration Services.  Software integration assistance is not included with this Agreement but would be available by Rosoka for an additional fee outside the scope of this Contract. 

2.5
Training.  Rosoka shall provide initial basic training and support to Licensee personnel which will take place, at Rosoka’s sole discretion, via the World Wide Web, e-mail correspondence, video conferencing, and/or telephone consultation, and/or at Rosoka’s premises.  The dates of the initial training shall be as agreed between the parties, but the initial training in any event shall be completed no later than sixty (60) days after the Effective Date of this Agreement. 

2.6
Updates.  Except to fulfill its performance obligations, Rosoka shall not be obligated to provide any Updates.  
3.
Trademarks, Trade Names, Logos, Designations and Copyrights.

3.1
Maintenance of Integrity of Trademarks.  Licensee shall use all reasonable efforts not to use any of the Trademarks in any way or do, or permit any act to be done, which would or might: 

3.1.1
jeopardize or invalidate any registration of the Trademarks;

3.1.2
prejudice the right or title of Rosoka or its successors and assigns to any of the Trademarks;

3.1.3
allow any of the Trademarks to become generic, lose their distinctiveness, become liable to mislead the public; or

3.1.4
be materially detrimental to or inconsistent with the good name, goodwill, reputation and image of Rosoka (or its successors and assigns) and/or the Trademarks; and

3.1.5
Licensee shall, upon receipt of written notice from Rosoka containing reasonable evidence that any such act has occurred, immediately cease such use or act as Rosoka may reasonably require. 

3.2
Copyright and Trademark Notices.  Licensee will include the appropriate trademark and copyright notices when referring to the Software or any other Rosoka Software in advertising and promotional materials, as directed by Rosoka.  This shall include use of the ® sign where used in the country of registration, or the ™ sign where used otherwise than in the country of registration.  Licensee agrees not to alter, erase, deface or overprint any such notice on anything provided by Rosoka.  

3.3
Licensee Does Not Acquire Intellectual Property Rights.  Licensee acknowledges that Rosoka owns and retains the Trademarks, copyrights and other Intellectual Property Rights in or associated with the Software, and agrees that it will not at any time during or after this Agreement claim any interest in or do anything that may adversely affect the validity of any trademark, trade name, logo, designation or copyright belonging to or licensed to Rosoka (including, without limitation any act or assistance to any act, which may infringe or lead to the infringement of any of Rosoka's Intellectual Property Rights).  Except as permitted in this Agreement, Licensee shall not adopt or use any trademark, symbol or device which incorporates or is confusingly similar to, or is a simulation or colorable imitation of, the Trademarks, or unfairly competes with or takes unfair advantage of any of the Trademarks.  Licensee shall not at any time, whether during or after termination of this Agreement, apply anywhere in the world to register any trademarks identical to or so nearly resembling any of the Trademarks as to be likely to deceive or cause confusion.

3.4
No Continuing Rights.  Upon expiration or termination of this Agreement, Licensee will immediately cease all display, advertising and use of all Rosoka Trademarks and other designations of origin.

4.
Confidentiality.
4.1.
Restriction on Use and Disclosure.  Each party agrees: (i) to protect and safeguard the other party’s Confidential Information against unauthorized use, publication or disclosure with the same degree of care that it uses to protect the confidentiality of its own Confidential Information and, in any event, not less than reasonable care; (ii) to restrict access to the other party’s Confidential Information to those of its officers, directors, employees, contractors and agents who demonstrably need such access either to perform its obligations or exercise its rights under this Agreement; and (iii) not to use, or permit others to use, the other party’s Confidential Information except as is reasonably necessary to perform its obligations or exercise its rights under this Agreement.  Any reproduction or copy of Confidential Information shall carry the same proprietary and/or confidential notices and legends that appear on the original. 

4.2.
Exceptions.  The foregoing restrictions shall not apply to information that: (i) is already known to the receiving party without restriction on use or disclosure at the time of communication to the receiving party; (ii) is or becomes publicly known through no wrongful act or inaction of the receiving party; (iii) has been rightfully received from a third party authorized to make such communication, without restriction on use or disclosure; or (iv) has been independently developed by the receiving party without use of the Confidential Information of the other party.  The receiving party shall have the burden of proving the existence of the foregoing exceptions.

4.3.
Authorized Disclosure.  Notwithstanding any other provision of this Agreement, each party may disclose Confidential Information of the other party if such disclosure is required: (i) by an order of a court or other governmental body of the United States or any other country, or any political subdivision thereof; or (ii) by law or regulation (including, without limitation, to comply with any applicable stock exchange disclosure requirements), but only to the extent that any such disclosure is necessary.  With respect to any order of a court or other governmental body, the disclosing party shall first have given notice to the other party hereto, shall have made a reasonable effort to obtain a protective order requiring that the Confidential Information so disclosed be used only for the purposes for which the order was issued and shall cooperate with the other party to minimize the scope and content of such disclosure.  Rosoka recognizes that Federal agencies are subject to the Freedom of Information Act, 5 U.S.C. 552, which requires that certain information be released, despite being characterized as “confidential” by the vendor.  With respect to disclosure required by applicable laws or regulations (including, without limitation, any applicable stock exchange disclosure requirements), the disclosing party shall first give notice to the other party hereto and shall, to the extent practicable, allow the other party sufficient time to comment on the content of such disclosure and shall consult with the other party with respect to the comments of such other party.  

4.4.
[Reserved].  . 

4.5.
Obligations at End of Term.
Each party agrees, at the request of the other party, at the end of the term of this Agreement to either: (i) return to the other party all originals and copies of the other party’s Confidential Information; or (ii) at the other party’s option, destroy all originals and copies of the other party’s Confidential Information and to certify in writing such destruction to the other party; provided, however that the receiving party may keep one copy of the other party’s Confidential Information in a secure location, solely for purposes of enforcing and determining such party’s rights and obligations under this Agreement.

5.
Limited Warranty; Disclaimer of Warranties.

5.1.
Limited Warranty.  Rosoka warrants that the SOFTWARE will, for a period of sixty (60) days from the date of your receipt, perform substantially in accordance with SOFTWARE written materials accompanying it. EXCEPT AS EXPRESSLY SET FORTH IN THE FOREGOING, ROSOKA PROVIDES THE SOFTWARE AS-IS, AND MAKES NO WARRANTIES OR REPRESENTATIONS, AS TO PERFORMANCE OF SOFTWARE OR AS TO SERVICE TO LICENSEE OR TO ANY OTHER PERSON, EXCEPT AS MAY BE SET FORTH IN ROSOKA'S LIMITED WARRANTY, IF ANY.  ROSOKA RESERVES THE RIGHT TO CHANGE THE WARRANTY AND SERVICE POLICY SET FORTH IN SUCH LIMITED WARRANTY, OR OTHERWISE, AT ANY TIME, WITHOUT FURTHER NOTICE AND WITHOUT LIABILITY TO LICENSEE OR TO ANY OTHER PERSON.

52.
Disclaimer of Warranties.  EXCEPT AS EXPRESSLY PROVIDED IN THIS AGREEMENT, ROSOKA MAKES NO WARRANTIES TO ANY PERSON WITH RESPECT TO THE SOFTWARE OR ANY SERVICES OR LICENSES AND DISCLAIMS ALL IMPLIED WARRANTIES, INCLUDING WITHOUT LIMITATION ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

5.3.
Licensee Warranty.
Licensee will make no warranty, guarantee or representation, whether written or oral, on Rosoka's behalf.  Licensee will be solely liable for any warranties extended by Licensee.

6.
Limited Liability.
6.1.
Limitation on Damages.  REGARDLESS WHETHER ANY REMEDY SET FORTH HEREIN OR IN ROSOKA'S LIMITED WARRANTY, IF ANY, FAILS OF ITS ESSENTIAL PURPOSE OR OTHERWISE, ROSOKA WILL NOT BE LIABLE FOR ANY LOST PROFITS OR FOR ANY DIRECT, INDIRECT, INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR OTHER SPECIAL DAMAGES SUFFERED BY LICENSEE, ITS CUSTOMERS OR OTHERS ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE SOFTWARE, FOR ALL CAUSES OF ACTION OF ANY KIND (INCLUDING TORT, CONTRACT, AND BREACH OF WARRANTY) EVEN IF ROSOKA HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

6.2.
Liability Cap.   EXCEPT FOR LIABILITY FOR PERSONAL INJURY, DEATH, FRAUD OR PROPERTY DAMAGE ARISING FROM ROSOKA'S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, IN NO EVENT WILL ROSOKA'S TOTAL CUMULATIVE LIABILITY IN CONNECTION WITH THIS AGREEMENT OR THE SOFTWARE, FROM ALL CAUSES OF ACTION OF ANY KIND, INCLUDING TORT, CONTRACT, NEGLIGENCE, STRICT LIABILITY AND BREACH OF WARRANTY, EXCEED THE TOTAL AMOUNT PAID BY LICENSEE HEREUNDER. The foregoing limitation of liability shall not apply to (1) personal injury or death resulting from Rosoka’s negligence; (2) for fraud; or (3) for any other matter for which liability cannot be excluded by law.  
7.
Dispute Resolution.  Disputes between Rosoka and Licensee shall be governed by 48 C.F.R. 52.212-4(d).
8.
Licensee Termination.  Licensee termination shall be governed by 48 C.F.R. 52.212-4(l) and (m).
9.
General Provisions.

9.1.
Amendment and Waiver.  Except as otherwise expressly provided herein, any provision of this Agreement may be amended and the observance of any provision of this Agreement may be waived (either generally or in any particular instance and either retroactively or prospectively) only with the written consent of the parties. Any inconsistencies in this solicitation or contract shall be resolved as per 48 C.F.R. 52.212-4(s). 

9.2.
Governing Law.  This Agreement shall be governed by and construed under the Federal laws of the United States without regard to conflicts of laws provisions thereof and without regard to the United Nations Convention on Contracts for the International Sale of Goods.  
9.3.
Relationship of Parties.  The parties hereto are independent parties. Nothing contained herein or done in pursuance of this Agreement shall constitute either party the agent of the other party for any purpose or in any sense whatsoever, or constitute the parties as partners or joint ventures.  Each party is solely responsible for all of its employees and agents and its labor costs and expenses arising in connection therewith.

9.4.
Assignment.  This Agreement will bind and inure to the benefit of each party’s permitted successors and assigns.  Licensee or Rosoka may not assign this Agreement, in whole or in part, without the other party’s prior written consent.  Any attempt to assign this Agreement without such consent will be null and void.  

9.5.
Headings.  Headings and captions are for convenience only and are not to be used in the interpretation of this Agreement.

9.6.
Notices.  Notices under this Agreement shall be sufficient only if personally delivered or delivered by a major commercial rapid delivery courier service to a party at its addresses first set forth herein or as amended by notice pursuant to this subsection.  Notice shall be deemed given upon delivery if delivered personally or two (2) days after deposit with the major commercial rapid delivery courier service if sent by such courier service.

9.7.
Entire Software License Agreement.  This Agreement, together with the underlying GSA Schedule Contract, Schedule Pricelist, and Purchase Order(s), represents the entire agreement between the parties concerning the Rosoka Software License, and supersedes all proposals, oral or written, all negotiations, conversations, or discussions between or among parties relating to the subject matter of this Agreement and all past dealing or industry custom.  

9.8.
Severability.  If any provision of this Agreement is held to be illegal or unenforceable, that provision shall be limited or eliminated to the minimum extent necessary so that this Agreement shall otherwise remain in full force and effect and enforceable.

9.9.
Basis of Bargain.  Each party recognizes and agrees that the warranty disclaimers and liability and remedy limitations in this Agreement are material bargained for bases of this Agreement and that they have been taken into account and reflected in determining the consideration to be given by each party under this Agreement and in the decision by each party to enter into this Agreement.

MAINTENANCE SUPPORT

1. Software Maintenance Support is included at no additional charge for Term Licenses.  For Perpetual Licenses, Annual Maintenance Support is included at no additional charge for the first year.  Annual Maintenance after the first year for Perpetual Licenses is available for a separate fee.  The following services are included in Maintenance Support:

•
Web-based and email-based technical support

•
Support follow-up via phone or web screen-share

•
Product announcements and company information

•
Access to web-based product knowledge base

•
Remote diagnostics (where provided and authorized by you)

•
Electronic-based documentation

•
Maintenance releases

2.
Support Availability.
Rosoka support options include:

•
Standard Support – for organizations that require support during regular business hours. Weekdays, 8:00am to 5:00pm Eastern Time.

•
Supplemental Support Options – Rosoka is prepared to discuss supplemental support options with you.  These additional options may be contracted outside the scope of this Agreement.
3.
Supported Software.
Technical phone support is provided for Software delivered under this Agreement. Support services for the supported software may be limited to the current base production version as well as its most recently superseded base production version for a period of 12 months from release of a new version. Rosoka agrees to deliver to end users’ updates, as they become available.
4.
Support Levels.
•
Level 1 & 2


Level 1 and 2 customer support personnel will be provided by the PRIME CONTRACTOR or their designated representatives.  All end-user calls must be routed through that organization’s technical personnel to ensure prompt and appropriate diagnosis and solutions, and reduce duplication of effort.

•
Level 3


If PRIME’s Level 2 customer support personnel identify an application problem, the case is forwarded to the Rosoka Software Product Development team for resolution.  Depending on the severity of the problem, a software update may be sent to PRIME immediately, or may be added to a future release.

5.
Severity Levels.
This section provides guidelines that will be used to assign a severity level to your problem.  This will help us to determine how best to address the problem.

•
Severity 1 – Urgent


System down; no work can take place.  Severity 1 will be assigned when a production failure results in a critical impact to business operations. With all Severity 1 cases, PRIME’s technical staff and Rosoka will dedicate a team of resources to work on the problem until a resolution is determined. Status updates will be provided continuously.

•
Severity 2 – High


System is operational; at least one mission critical function is not operational. Severity 2 will be assigned when a critical service interruption or degradation is encountered creating difficulty in business operations. For Severity 2 cases, PRIME’s technical staff and Rosoka will work on the problem continuously during normal business hours or as otherwise agreed to in order to resolve the problem.  Status updates will be provided every other business day.

•
Severity 3 – Normal


System is operational; at least one non-mission critical function is not operational. Severity 3 will be assigned when some business operations are impaired, but PRIME’s service center continues to function. Severity 3 also applies to most non-production system problems (such as errors encountered during development of software integration). Rosoka personnel will work Severity 3 cases during normal business hours.  Status updates will be provided every other business day.

•
Severity 4 – Low

All functions are operational; nature of request is cosmetic, a product enhancement, or a general question. Severity 4 will be assigned to all cosmetic defects, enhancement requests regarding the product, features, or services, or general inquiries.

6.
Contacting Rosoka for Maintenance Support.
The web URL for creating a new support ticket is http://www.rosoka.com/content/contact-us. Alternatively, you may send an e-mail to service@rosoka.com. It is imperative that a ticket be opened prior to a phone call or direct contact to a Rosoka employee being made for a support issue. All maintenance support calls are entered into Rosoka’s customer support ticket system.  The following information is logged for all calls received:

· Date/Time

· Company/Contact Name

· Phone Number

· Type (Question/Incident/Problem/Task)

· Software Version

· Occurs in (Production, Development, QA, Evaluation)

· Description of Inquiry

· Severity

· Preferred Method of Response (phone, fax, or e-mail)

You will receive a ticket number from the system, and will receive email notifications for all comments. You may add others in your organization to the distribution list for individual tickets, and may always log into the site for full view of all tickets.  Phone follow-up to tickets you submit can be obtained by calling Rosoka at (+1) 703 391-0381 and following telephone prompts to reach support during normal business hours (Weekdays, 8:00am to 5:00pm Eastern Time). You may also leave phone information in the ticket if you would like Rosoka support to contact you via phone.

7.
Escalating Issues.

If you believe the severity level of your problem is insufficient, contact Rosoka Customer Support and request that the severity level be upgraded.  If you feel that your problem is not being adequately addressed, the Rosoka Director of Support can be reached at: (+1) 348-8608

8.
Documentation and Knowledge Base.
Each release includes release notes, which describe the enhancements that are included in the next product release. Release Highlights will describe all enhancements accompanying each product release. You will also receive user guides and/or technical reference manuals as part of the release. Additionally, all product documentation and release notes are archived in the website knowledge base.

9.
Maintenance Releases.
•
Patch Releases - Patch Releases are unscheduled releases of a modified version of the software created to address a mission critical defect. They will be available on an as-needed basis and will be used to address Severity 1 and Severity 2 defects. A Patch Release can be distinguished by having a third digit in the release number (e.g., Version 2.1.1).

•
Minor Releases - Minor Releases are scheduled releases of modified versions of the software created to address a non-mission critical defect and/or to provide improvements in existing architectural and business features.  Minor releases will address Severity 3 and Severity 4 defects.  A Minor Release can be distinguished by having two digits in the release number (e.g., Version 2.1).

•
Major Releases - Major Releases are scheduled releases of modified versions of the software that include upgrades, new application functionality, and/or significant technological advancements.  Major Releases are not included as part of this software and maintenance support license.  A Major Release can be distinguished by having one primary digit in the release number (e.g., Version 2.0).
U.S. Government Restricted Rights
The SOFTWARE PRODUCT is a commercial product, developed at private expense, and provided with RESTRICTED RIGHTS. Use, reproduction, release, modification or disclosure of the SOFTWARE PRODUCT, or any part thereof, including technical data, by the Government is restricted in accordance with Federal Acquisition Regulation ("FAR") 12.212. The manufacturer is: Rosoka Software, Inc., 950 Herndon Pkwy, #370, Herndon, Virginia 20170, USA.
Export Restrictions
Licensee acknowledges and agrees that the SOFTWARE PRODUCT may be subject to restrictions and controls imposed by the United States Export Administration Act and the regulations thereunder.  You agree that you will not export or re-export either the SOFTWARE PRODUCT or any directly related materials to or into any country in violation of such controls or any other laws, rules or regulations of any country, state or jurisdiction.
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SCOPE
These terms and the sale of any product hereunder (including the license of software) shall not be construed as conveying any license, except the implied license to use and resell the products supplied hereunder, to any patent, copyright, trademark, or other proprietary intellectual property rights of Transition. To the extent the terms of this Agreement conflict with the terms of the GSA Schedule 70 contract, the terms of the GSA Schedule contract shall prevail.
SHIPMENT OF ORDERS

Transition will schedule shipment subject to Transition shipping capability. All products will be shipped by Transition Ex works Minnetonka. In the absence of written instructions from Ordering Activity, Transition may select the carrier. Transition may make separately invoiced partial shipments of Ordering Activity’s orders. Delay in delivery of any installment shall not relieve Ordering Activity of its obligation to accept the remaining deliveries.

RIGHT OF RETURN

Transition sells the products to Ordering Activity without right of return except as provided for in the Limited Warranty Section below.

SOFTWARE LICENSE

Transition licenses and does not sell its software. Transition shall continue to own all right, title, and interest, including all copyright, patent and intellectual property rights, in and to the Software. Subject to these terms, Transition grants to Ordering Activity a non-exclusive license to use the object code software provided by Transition (the “Software”) only with the Transition Network hardware for which the software is intended. Ordering Activity shall not (a) sublicense, transfer or otherwise convey the Software to any third party; (b) decompile, decrypt, reverse engineer, disassemble or otherwise reduce the Software to human-readable form; or (c) remove Software from hardware on which the Software is pre-loaded. Ordering Activity has no rights to source code versions of the Software.

Warranty

The following document is a summary of the Transition Warranty:
Five-Year Limited Hardware Warranty
Transition warrants to the original consumer or purchaser that each of its Liberator, PacketBand, DataBand, MILAN brand switch and media converters, S3280 series, S4140, S4212, S4224 products and all components thereof, will be free from defects in material and/or workmanship for a period of five years from the original factory shipment date. Any warranty hereunder is extended to the original consumer or purchaser and is not assignable. Transition makes no express or implied warranties including, but not limited to, any implied warranty of merchantability or fitness for a particular purpose, except as expressly set forth in this warranty. In no event shall Transition be liable for incidental or consequential damages, costs, or expenses arising out of or in connection with the performance of the product delivered hereunder. Transition will in no case cover damages arising out of the product being used in a negligent fashion or manner.

Limited Lifetime Warranty
Effective for Products Shipped May 1, 1999 and After. Every Transition labeled product purchased after May 1, 1999, and not covered by a fixed-duration warranty will be free from defects in material and workmanship for its lifetime. This warranty covers the original user only and is not transferable. This warranty does not cover damage from accident, acts of God, neglect, contamination, misuse or abnormal conditions of operation or handling, including over-voltage failures caused by use outside of the product's specified rating, or normal wear and tear of mechanical components. If the user is unsure about the proper means of installing or using the equipment, contact Transition's free technical support services. 


Transition will, at its option: 

·  Repair the defective product to functional specification at no charge
·  Replace the product with an equivalent functional product

·  Refund a portion of purchase price based on a depreciated value 

To return a defective product for warranty coverage, contact Transition's technical support department for a return authorization number.  Transition's technical support department can be reached through any of the following means:
Service Hours 
Direct Contact Numbers
8:00 PM Sunday through 8:00 PM Friday CST
Domestic + 1 800-260-1312

After Hours Calls will be answered by an on call engineer
Fax +1 952-941-2322


Email techsupport@transition.com
Outside of the scope of this contract, repair pricing information for fault with equipment outside warranty is available upon request.
Technical Support & Services

TNCare ENHANCED

The TNCARE-ENHANCED support package can be purchased as an option to provide additional support services.

Customers with the enhanced level of support will have access to live phone support from 7am to 5:30pm US Central Time along with E-Mail access to Support Technicians.

TNCARE-ENHANCED customers will have access to Installation User Manuals, Tech Notes, and firmware upgrades for products with an active hardware warranty through the TNCARE Customer Support website.

• Free access to installation guides, user   manuals & Tech Notes 

• Firmware upgrades 

• E-Mail access to Support Technicians, from 7am to 5:30PM US Central Time 

• Live phone support from 7:00AM to 5:30PM US Central Time

TNCare-PREMIER

The TNCARE-PREMIER support package can be purchased as an option to provide the ultimate in software and support services.

While providing the services included in the TNCARE-ENHANCED package, TNCARE-PREMIER adds 24 hour/7days a week live phone access to Support Technicians that can remotely access, troubleshoot, and correct network issues.

TNCARE-PREMIER customers will have access to Installation User Manuals, Tech Notes, and firmware upgrades for products with an active hardware warranty through the TNCARE Customer Support website.

• Free access to installation guides, user manuals & Tech Notes 

• Firmware upgrades 

• E-Mail access to Support Technicians, from 7:00AM to 5:30PM US Central Time 

• Live phone support 24 hour/7days a week 

• Remote access, troubleshooting, and issue correction

Limitation of Liability

Independently of any other remedy limitation hereof and notwithstanding any failure of the essential purpose of any such limited remedy, in no event shall Transition be liable for special incidental cost of cover, lost profits or consequential damages of any kind whether under contract, tort or other legal action under these terms and conditions, even if Transition has been advised of possibility of such damages in no event shall Transition aggregate liability hereunder. Nothing in this Agreement shall impair the U.S. Government’s right to recover for fraud or crimes arising out of or related to this Contract under any federal fraud statue, including the False Claims Act, 31 U.S.C. 3729-3733. Furthermore, this Agreement shall not impair nor prejudice the U.S. Government’s right to express remedies provided in the GSA Schedule contract (e.g., clause 552.238-75 – Price Reductions, clause 52.212-4(h) – Patent Indemnification, and GSAR 552.215-72 – Price Adjustment – Failure to Provide Accurate Information).   

COMPLIANCE WITH LAWS
Each party hereto represents that with respect to its performance hereunder, each will comply with all applicable federal, state and local laws, including, but not limited to those pertaining to U.S. Export Administration. Ordering activity shall not sell any product to a Customer in any country if: (1) the export of any such product to such country is prohibited by the laws of the United States; or, (2) the import of any such product into such country is prohibited by the laws of such country; or, (3) Ordering activity does not possess the proper certificate(s) required by the laws of such country for the lawful importation of any.
ASSIGNMENT
Ordering activity shall not assign (including change of control and by operation of law) or setoff any orders made under this Agreement or any rights hereunder.

SEVERABILITY
If any provision of these terms and conditions shall be held to be invalid, illegal or unenforceable, such provision shall be severed there from and the validity, legality or enforceability of the remaining provisions shall not in any way be affected or impaired thereby.

DEFINITIONS AND ACRONYMS

No Trouble Found (NTF)
Equipment returned for repair where the failure cannot be duplicated.    

Emergency Advance Replacement Products intended for the purpose of replacing failed products that are caused by DOAs or 
Emergency Advance Replacement

Products intended for the purpose of replacing failed products that are caused by DOAs or Class A ECNs. This service is not chargeable.
Service Advance Replacements

Products shipped as advance replacements intended for the purpose of replacing field products not covered under Emergency Advance Replacements. This service is chargeable. Transition Networks Communications Inc. standard contract reference  
Newly Manufactured Products
Products that conform to all current Transition Networks Communications Inc. quality, workmanship, functions, and are at the current revision levels.  All components, fabricated parts or subassemblies, will be new and unused, except for normal testing.  

Class A ECN
The Class A designation shall mean (and apply to) changes that are required to correct a product deficiency; for example:
· Safety or fire hazard.

·  Electrically or mechanically inoperative.

· Operational or design defects that cause: 
· Higher than the supplier’s specified product failure rates on a per unit rate (i.e., failure in time for a circuit pack), or
· Adverse customer or subscriber reaction.
· Product does not operate as documented in the supplier’s descriptive literature and/or product technical specifications, as warranted by the supplier or specified in a customer contract.  

Acronyms
DOA (Dead On Arrival
Products that fail within sixty days of the Transition Networks Communications Inc. ship date.  

RMA (Return Material Authorization) Number
A number issued to the customer when a return has been authorized. It is also used for tracking of the customer returned products.  

AR (Advance Replacement Inventory) location
An inventory location maintained with refurbished products that have the latest functional equivalency as per Engineering Change Notice.
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LIMITED WARRANTY

Tripp Lite warrants products, if used in accordance with all applicable instructions, to be free from original defects in material and workmanship for the warranty period, which varies by product line, from the date of initial purchase. If the product should prove defective in material or workmanship within that period, Tripp Lite will, subject to the foregoing terms and limitations, repair or replace the product, in its sole discretion, as your exclusive remedy for Tripp Lite's breach of its limited warranty.

Proof of Warranty Coverage

You must provide proof that the product is covered under warranty. This can be confirmed by the product's serial number or with proof of purchase in the form of an invoice or receipt from a Tripp Lite authorized dealer. If required, please include the proof of purchase invoice with your return. Warranties on Tripp Lite products begin on the date of your product purchase. Warranty coverage varies by product line. Specific warranty duration is outlined in the owner's manual that accompanies each unit.

Shipping Returns

You are responsible for all transportation, insurance, duties and other similar charges for returned products. Please use caution; shipping damages resulting from improper packaging will be your responsibility. We recommend using a reliable parcel or freight carrier who is capable of providing tracking information and proof of delivery. The proof of purchase, if required, and your RMA number must be inserted in the shipping carton before the carton is sealed.

Repair or Replacement

Tripp Lite will repair or replace the product at Tripp Lite's option and ship the repaired or replaced product back to you at no charge.

Products not accompanied by a valid RMA number will not be accepted. The RMA number must be enclosed with your product 
or be clearly visible on the outside of the packaging.
Request Return Authorization (RMA)

A Return Merchandise Authorization (RMA) number is required for all products returned to Tripp Lite for replacement under warranty. You should first consult with Tripp Lite Customer Service (for returns within North America) or International Service (for returns outside of North America) before requesting an RMA number to eliminate any unnecessary returns. You can start the process by clicking on the contact technical support button below. Once eligibility has been determined, the RMA number along with shipping instructions will be emailed to you. RMA numbers are valid for 14 days from the date of issuance. Products will only be accepted for return if a valid RMA number is clearly marked on the outside of the package. Tripp Lite does not accept product returns that are not under warranty. If you bought the wrong Tripp Lite product and want to return it, please do so at the place of purchase. Returns will be authorized in accordance with the following policies.
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Turn-Key Technologies, Inc.
LIMITED WARRANTY
TTI Cable Network Infrastructure products are manufactured with the best quality parts & materials available. When used in commercial, government, or military applications, we warrant our products to be free from defects in workmanship, parts, and materials for a period of 25 years from the original purchase date. TTI Cable limited commercial warranty are extended to the original registered owner of the product and may not be transferred with ownership.
The terms and conditions of this warranty do not extend to misuse, neglect, abuse, alteration, exposure to extreme weather conditions, lightning strikes, physical damage to product, damaged caused by transportation, or damage resulting from installation of product. All warranty claims require issuance of a Return Authorization Number, which may be obtained from Manufacturer prior to returning any merchandise. Manufacturer explicitly does not warrant any labor, shipping, or service fees incurred by purchaser for the replacement, repair, or exchange of any product or part(s) claimed under the above warranty terms and conditions. In no event shall Manufacturer be liable for warranty claims in excess of the original purchase price of the product.
RMA Procedure
Contact:
Turn-Key Technologies, Inc.

2400 Main Street Ext, Suite 12,


Sayreville, NJ 08872


(732) 553 9100 FAX (732) 553-9107


LICENSE AND SERVICES AGREEMENT ADDENDUM

This LICENSE AND SERVICES AGREEMENT ADDENDUM ("Addendum") is entered into between SolarWinds Worldwide, LLC ("SolarWinds") and the United States of America, acting through the General Services Administration ("GSA") contracting officer whose signature appears below acting on behalf of the GSA and all ordering activity contracting officers. The terms of this Addendum shall take precedence over and supersede any contrary terms in the SolarWinds License and Services Agreements ("LSA") referenced in Attachment A., including any documents or URLs referenced in the LSAs.

1 Definition of Contracting Parties
1.1 The Licensor shall be SolarWinds.
1.2 The Licensee shall be the ordering activity that places an order under the GSA Schedule contract No. GS-35F-4543G ("Contract"). An individual person shall not be the Licensee.
2 Order of Precedence

2.1 All order of precedence issues shall be governed by FAR 52.212-4(s).

2.2 Any conflict between the LSA and this Addendum shall be controlled by the terms of this Addendum.

3 Contract Formation
3.1 The LSA, as modified by this Addendum, shall be a part of the Contract entered into between the Licensor and Licensee.
3.2 Modifications to the LSA and/or th.is Addendum shall be only by bilateral written agreement of the parties in accordance with FAR 52.212-4(c).·
4 Indemnities
4.1 Licensee shall not be required to indemnify Licensor except as in accordance with federal statute that expressly permits such indemnification.
4.2 Licensor shall not be required to indemnify Licensee except as explicitly stated in the contract. Any such indemnification requirement shall vest control over the matter with the United States and shall give Licensor the right to intervene in the proceeding at its own expense through counsel of its own choice.
2 Fees and Charges
2.1 All fees and charges are as explicitly set forth as an explicit Contract Line Item ("CLIN") in the contract. Additional fees and charges - for example, but not limited to, license or subscription renewal fees and maintenance renewal fees - shall be incorporated into the contract only by bilateral written agreement of the parties.
2.2 FAR 52.212-4(k) shall take precedence over any contrary provision of the LSA relating to taxes.
3 Third Party Terms
SolarWinds shall have no privity of contract with the United States with respect to any third-party product or service, referenced in the LSA or otherwise. SolarWinds shall have no rights or obligations with respect to such agreements vis-a-vis the United States.

4 Governing Law
Disputes regarding the LSA shall be governed by applicable federal and/or state law, to the extent not preempted by federal law. Any terms of the LSA that identifies the jurisdiction in which a lawsuit may be brought, the law which shall apply to such lawsuit, or the requirements to pursue Alternative Dispute Resolution prior to such lawsuit shall be void, and the LSA shall be read as if such terms were not included therein.

5 Termination
5.1 Licensee's termination rights shall be governed by FAR 52.212-4(1) and (m)
5.2 Licensor's termination rights shall be governed by the FAR 52.212-4(d).
6 Assignment
6.1 Licensor and Licensee acknowledge that the LSA's may be assigned only in accordance with 41 U.S.C. 6305 and the regulations set forth in the FAR subpart 42.12.
7 Miscellaneous

7.1 For purposes of this Addendum , references to the "Government" in any FAR or GSAR provision referenced in this Addendum shall be construed as a reference to an "authorized ordering activity."
7.2 The Government shall not be prohibited from disclosing any information regarding or relating to the LSA as required by law, including the Freedom of Information Act
2

END USER LICENSE AGREEMENT

IMPORTANT -- READ CAREFULLY BEFORE USING THIS SOFTWARE: THIS IS A LEGAL AGREEMENT BETWEEN YOU (EITHER AN INDIVIDUAL OR A SINGLE ENTITY) AND SOLARWINDS WORLDWIDE, LLC COVERING YOUR USE OF ANY SOLARWINDS SOFTWARE APPLICATION THAT YOU HAVE ACQUIRED. YOU ACKNOWLEDGE UPON INSTALLATION OF ANY SOFTWARE THAT YOU HAVE REVIEWED AND AGREED TO ALL OF THE TERMS AND CONDITIONS SET FORTH IN THIS DOCUMENT. IF YOU DO NOT AGREE WITH THESE TERMS AND CONDITIONS, DO NOT INSTALL OR USE THE SOFTWARE. IF YOU HAVE ALREADY INSTALLED THIS SOFTWARE AND DO NOT AGREE TO THESE TERMS, PLEASE UNINSTALL THE SOFTWARE AND IMMEDIATELY DISCONTINUE ITS USE. YOU AGREE THAT YOUR USE OF THE SOFTWARE ACKNOWLEDGES THAT YOU HAVE READ THIS LICENSE, UNDERSTAND IT, AND AGREE TO COMPLY WITH ITS TERMS AND CONDITIONS.

BY CLICKING ON THE "ACCEPT" BUTTON, OPENING THE PACKAGE, DOWNLOADING THE PRODUCT, OR USING THE EQUIPMENT THAT CONTAINS THIS SOFTWARE, YOU ARE CONSENTING TO BE BOUND BY THIS AGREEMENT. IF YOU DO NOT AGREE TO ALL OF THE TERMS OF THIS AGREEMENT, CLICK THE "DO NOT ACCEPT" BUTTON AND THE INSTALLATION PROCESS WILL NOT CONTINUE. IN ADDITION: (1) IF YOU PURCHASED THE PRODUCT, RETURN THE PRODUCT TO THE PLACE OF PURCHASE FOR A FULL REFUND; OR, (2) IF YOU ARE OTHERWISE ATTEMPTING TO DOWNLOAD THE PRODUCT AND YOU DO NOT AGREE WITH THE TERMS OF THIS AGREEMENT, DO NOT COMPLETE THE DOWNLOAD; OR, (3) IF YOUR SOFTWARE WAS INCLUDED IN EQUIPMENT WHICH YOU PURCHASED AND YOU DO NOT AGREE WITH THE TERMS OF THIS AGREEMENT, DO NOT USE THE SOFTWARE.

This End User License Agreement (the “EULA”) is hereby entered into and agreed upon by You, either an individual or an entity (“You” or “Company”) andSolarWinds Worldwide, LLC and its affiliates, directors, officers, agents, employees, and its suppliers and licensors (collectively “SolarWinds”) for the Software (as defined below).
1. DEFINITIONS.

“Software” means the object code versions of the product, together with the updates, upgrades, modifications or enhancements owned and provided by SolarWinds to You pursuant to this agreement.

"Computer" means the hardware, if the hardware is a single computer system whether physical or virtual, or shall mean the computer system with which the hardware operates, if the hardware is a computer system component.

2. GENERAL USE.

Individual Components. This Software is an application made up of individual software components, each of which was individually written and copyrighted.

Third Party Software and/or Components. ANY THIRD PARTY SOFTWARE, INCLUDING ANY THIRD PARTY'S PLUG-IN, THAT MAY BE PROVIDED WITH THE SOFTWARE IS INCLUDED FOR USE AT YOUR OPTION. IF YOU CHOOSE TO USE SUCH THIRD PARTY SOFTWARE, THEN SUCH USE SHALL BE GOVERNED BY SUCH THIRD PARTY'S LICENSE AGREEMENT. SOLARWINDS IS NOT RESPONSIBLE FOR ANY THIRD PARTY'S SOFTWARE AND SHALL HAVE NO LIABILITY FOR YOUR USE OF THIRD PARTY SOFTWARE. YOU MAY ACCESS ANY THIRD PARTY LICENSE INCLUDED WITH THE SOFTWARE YOU HAVE PURCHASED AT WWW.SOLARWINDS.COM.
The third-party software contained in this Software may include or contain software licensed under the following licenses, GNU General Public License (“GPL”) or Lesser GNU General Public License (“Open Source Programs”). These Open Source Programs are licensed pursuant to an end user license agreement that permits the end user to copy, modify, and redistribute the software, in both source code and binary code forms. These end user license agreements can be located at: http://www.solarwinds.com/support/3rdPartySoftware/3rdParty.htm. Nothing in this EULA limits an end user’s rights under, or grants the end user rights that supersede, the terms of any applicable Open Source Program end user license agreement.

Collective Work. The Software is a collective work under U.S. Copyright Law. Upon installation of this Software, SolarWinds hereby grants You the following license to use the Software in Your facility subject to the terms contained herein subject to the licenses referenced herein.

3. GRANT OF LICENSE. Upon payment of the fees applicable under this Agreement, SolarWinds hereby grants to You a perpetual, non- exclusive, nontransferable license to use the Software and any related documentation ("Documentation"), subject to the following terms:
a) For each registered serial number and Software license key that you purchase, You may: (i) use the Software on any single Computer; and (ii) copy the Software for back-up and archival purposes, provided any copy must contain all of the original Software's proprietary notices within the United States and its territories or any other country to which this program can legally be exported.

b) The Software is "in use" on a Computer when it is loaded into temporary memory or installed in permanent memory (Hard Drive, CD-ROM or other storage device). You agree to use Your best efforts to prevent and protect the contents of the Software and Documentation from unauthorized use or disclosure. You agree that You will register this Software and its corresponding serial number only with SolarWinds and that You will only install a Software license key obtained directly from SolarWinds.
4. LICENSE RESTRICTIONS.

You may not: (i) permit other individuals to use the Software or Documentation except under the terms listed above; (ii) modify, translate, reverse engineer, decompile, disassemble (except to the extent that this restriction is expressly prohibited by law) or create derivative works based upon the Software or Documentation; (iii) copy the Software or Documentation (except for back-up or archival purposes); (iv) rent, lease, transfer, or otherwise transfer rights to the Software or Documentation; or (v) remove any proprietary notices or labels on the Software or Documentation. Any such forbidden use shall immediately terminate Your license to the Software. The recording, playback and download features of the Software are intended only for use with public domain or properly licensed content and content creation tools. You may require a third party license to create, copy, download, record or save third-party media or content files for playback by this Software or to serve or distribute such files to be played back by the Software.

SolarWinds Name. You may not delete, remove, hide, move or alter any icon, image or text that represents the company name of SolarWinds, any derivation thereof, or any icon, image, or text that is likely to be confused with the same. All representations to the company name “SolarWinds” must remain as originally distributed regardless of the presence or absence of a trademark, copyright, or other intellectual property symbol or notice requirement.

Export Restrictions. The Software (including encryption software) and Documentation (including any technical data) delivered to You under this EULA are subject to U.S. export control laws and regulations and may also be subject to import and export laws of the jurisdiction in which it was obtained, if outside the U.S. You shall abide by all applicable export control laws, rules and regulations applicable to the Software and Documentation. You agree that You will not export, re-export, or transfer the Software or Documentation, in whole or in part, to any country, person, or entity subject to U.S. export restrictions. You specifically agree not to export, re-export, or transfer the Software or Documentation (i) to any country to which the U.S. has embargoed or restricted the export of goods or services, or to any national of any such country, wherever located, who intends to transmit or transport the products back to such country; (ii) to any person or entity who You know or have reason to know will utilize the Software or portion thereof in the design, development, production or use of nuclear, chemical or biological materials, facilities, or weapons; or (iii) to any person or entity who has been prohibited from participating in U.S. export transactions by any federal agency of the U.S. government.
Compliance with Applicable Laws. You agree that You shall only use the Software and Documentation in a manner that complies with all applicable laws in the jurisdictions in which You use the Software and Documentation, including, but not limited to, applicable restrictions concerning copyright and other intellectual property rights.

Use by Network Monitoring Services Providers. SolarWinds strictly prohibits the use of the Software to sell or provide network monitoring services to users who are not individually licensed by SolarWinds except as described herein:

(a) If You represent a Web Hosting company (also referred to as managed service providers, internet service providers, or xSPs), You may use the Software to test and report the applications, servers and equipment resources You use to provide hosting services to Your customers; or

(b) If You operate a data center or provide infrastructure services, You may use the Software to test and report applications, servers and equipment whether such Resources are owned by You or Your customers.

If You are an IT consultant, IT solution provider, or facilities management provider, who deploy or maintains networks, security solutions, communications solutions, hardware, software components, upgrades, etc., You are required to individually license each of Your customers.

5. RIGHTS, TITLE, AND INTEREST TO INTELLECTUAL PROPERTY. Unless as conveyed herein, all rights, title, and interest in and to the Software, Documentation, and corresponding intellectual property (including without limitation any images, photographs, animations, video, audio, music, and text incorporated into the Software, the accompanying printed materials, and any copies of the Software) shall remain in SolarWinds or its suppliers or are publicly available. This EULA does not grant You any rights, title, or interest in or to any trademarks, service marks, or trade secrets of SolarWinds or its suppliers. The Software and Documentation are protected by the copyright and intellectual property laws of the United States and international copyright and intellectual property laws and treaties. All title, rights, and interest in and to content, which may be accessed through the Software ("Content"), is the property of the respective Content owner, shall be retained by the applicable Content owner, and may be protected by applicable copyright or other intellectual property laws and treaties. This EULA gives You no rights to such Content, including use of the same. All rights not expressly granted under this EULA are reserved by SolarWinds, its suppliers, or third parties.
6. DATA RIGHTS. SolarWinds agrees that the data and information (including without limitation, computer software, computer database, computer software documentation, specifications, design drawings, reports, blueprints, and the like) generated by the Software from Your proprietary data and information shall be and remain Your sole property. SolarWinds may collect and track non-personally identifiable information about You, including but not limited to Your IP address, the type of hardware You use, and the type of browser You employ, to assist with the necessary operation and function of the Software. SolarWinds reserves the right to compile, save, and use within the scope of SolarWinds’ activities and to analyze any and all of Your data (registration data and use history). SolarWinds’ use of any such data shall be for internal purposes only, including without limitation for the purposes of responding to Your requests for information, for contacting You, or providing You maintenance and support. Any such use of Your data will be treated as confidential information. SolarWinds may provide aggregated statistics about Your use of the Software to third parties, but such information will be aggregated so that it does not identify a particular individual or company.

7. LIMITED WARRANTY. SolarWinds warrants to You that for a period of thirty (30) days following delivery of the Software to You that the Software will perform substantially in conformance with the published documentation. SolarWinds does not warrant that the Software will meet all of Your requirements or that the use of the Software will be uninterrupted or error-free. The foregoing warranty applies only to failures in operation of the Software that are reproducible in standalone form and does not apply to: (i) Software that is modified or altered by You or any third party that is not authorized by SolarWinds; (ii) Software that is otherwise operated in violation of this Agreement or other than in accordance with the published documentation; or (iii) failures that are caused by other software or hardware products. To the maximum extent permitted under applicable law, as SolarWinds and its supplier's entire liability, and as Your exclusive remedy for any breach of the foregoing warranty, SolarWinds will, at its sole option and expense, promptly repair or replace any medium or Software that fails to meet this limited warranty or, if SolarWinds is unable to repair or replace the medium or the Software, refund to You the applicable license fees paid upon return, if applicable, of the nonconforming item to SolarWinds. The warranty is void if failure of the Software has resulted from accident, abuse, or misapplication. Any replacement Software will be warranted for 30 days.
SOLARWINDS WARRANTS THAT THE SOFTWARE AND RELATED DOCUMENTATION DO NOT INFRINGE ON ANY PATENTS, COPYRIGHTS OR TRADEMARKS OR CONSTITUTE MISAPPROPRIATION OF THIRD PARTY PROPRIETARY INFORMATION.  EXCEPT AS EXPRESSLY STATED IN THIS SECTION, SOLARWINDS IS PROVIDING AND LICENSING THE SOFTWARE TO YOU "AS IS" WITHOUT WARRANTY OF ANY KIND, EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY, NON-INFRINGEMENT, AND FITNESS FOR A PARTICULAR PURPOSE.
8. LIMITATION OF LIABILITY. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, IN NO EVENT WILL SOLARWINDS BE LIABLE TO YOU FOR MORE THAN THE AMOUNT OF LICENSE FEES THAT YOU HAVE PAID TO SOLARWINDS IN THE PRECEDING (12) TWELVE MONTHS OR BE LIABLE TO YOU FOR ANY INCIDENTAL OR CONSEQUENTIAL DAMAGES, INCLUDING LOST PROFITS, LOST SAVINGS, OR OTHER INCIDENTAL OR CONSEQUENTIAL DAMAGES, ARISING OUT OF THE USE OR INABILITY TO USE THE SOFTWARE OR SOFTWARE PROGRAMS, EVEN IF SOLARWINDS OR A DEALER AUTHORIZED BY SOLARWINDS HAD BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.
9. MISCELLANEOUS. If any provision of this EULA is held to be unenforceable, that shall not affect the enforceability of the remaining provisions. This EULA shall be governed by the laws of the State of Texas and of the United States, without regard to any conflict of laws provisions, except that the United Nations Convention on the International Sale of Goods shall not apply. You hereby consent to jurisdiction of the courts of both the state or federal courts of Texas.
10. COUNTERPARTS AND FACSIMILE SIGNATURE. This EULA may be executed in counterparts, each of which shall be deemed an original and all of which shall constitute one and the same instrument. The Parties may exchange signature pages by facsimile and such signatures shall be effective to bind the Parties.

11. COMPLETE AGREEMENT. This EULA constitutes the entire agreement between the Parties and supersedes all prior or contemporaneous communications, agreements and understandings, written or oral, with respect to the subject matter hereof including without limitation the terms of any party EULA contained in the Software or any purchase order issued in connection with this EULA. This EULA shall not be amended or modified except in a writing signed by authorized representatives of each party.
12. RESTRICTED RIGHTS. SolarWinds' Software is provided to non-DOD agencies with RESTRICTED RIGHTS and its supporting documentation is provided with LIMITED RIGHTS. Use, duplication, or disclosure by the government is subject to the restrictions as set forth in subparagraph "C" of the Commercial Computer Software – Restricted Rights clause at FAR 52.227-19. In the event the sale is to a DOD agency, the government's rights in software, supporting documentation, and technical data are governed by the restrictions in the Technical Data Commercial Items clause at DFARS 252.227-7015 and DFARS 227.7202. Manufacturer is SolarWinds Worldwide, LLC, 3711 South MoPac Expressway, Building Two, Austin,Texas 78746.  Copyright © 1999-2012 SolarWinds Worldwide, LLC. All Rights Reserved. End User License Agreement.  Revised July 2012
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